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The Influenced Martens Condition in the Evolutionary
Interpretation of Modern Military Technology
An Analytical Study
Summary:

Autonomous weapons are part of an ongoing process of technological
innovation, and have been developed as the core technology in future warfare.
Machine learning technology, in particular, is paving the way for future automation
of life-or-death decisions in armed conflict. But because these systems are constantly
learning, it is It is difficult to predict what they will do, or to understand why they do
it. Therefore, the evolving interpretation in scope is inversely compatible with the
gaps in international humanitarian law, and the greater the gaps in international rules,
the more active the interpretation movement is for a weighting process for the
acquired meaning over time, and then the interpretation movement becomes more
effective and the interpreter’s scope of work expands in light of the flexibility of the
law, Therefore, the Martens clause comes after it the effective legal means to
confront the rapid technical development in the arms industry, and then overturn the
traditional assumption of international law, because we cannot say in humanitarian
law that what is not expressly prohibited in the treaty or custom is permitted because
the principle of humanity and the necessities of public conscience Represents the
legal restrictions that prevent states from using autonomous weapons.

Keywords :
Martens condition, autonomous weapons, humanitarian international law.

Les effets de la clause de Martens sur l'interprétation évolutive de
la technologie militaire moderne
« Etude analytique »
Résumé :

Les armes autonomes font partie d'un processus continu d'innovation
technologique et ont été déeveloppées en tant que technologie de base dans les guerres
futures. La technologie d'apprentissage automatique, en particulier, ouvre la voie a
l'automatisation future des décisions de vie ou de mort dans les conflits armeés. Mais
parce que ces systéemes apprennent constamment, il est difficile de prédire ce qu'ils
vont faire, ou de comprendre pourquoi ils le font, Ainsi, I'évolution de la portée de
I'interprétation est inversement compatible avec les lacunes du droit international
humanitaire, et plus les lacunes des régles internationales sont importantes, plus le
mouvement d'interprétation est actif pour un processus de pondération du sens acquis
dans le temps, puis le mouvement d'interprétation devient plus efficace et le champ
d'activité de l'interpréte s'élargit compte tenu de la souplesse de la loi, La clause
Martens vient donc apres elle comme moyen juridique efficace pour faire face a
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I'évolution technique rapide de I'industrie de I'armement, et donc renverser le postulat
traditionnel du droit international, car on ne peut pas dire en droit humanitaire que ce
qui n'est pas expressément interdit dans le traité ou la coutume est permis parce que le
principe d’humanité et les nécessités de la conscience publique représentent les
restrictions légales qui empéchent les Etats d'utiliser des armes autonomes.

Mots clés :
Clause de Martens, armes autonomes, droit international humanitaire.
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1 See, Vincent Boulanger and Maaike Verbruggen, Article 36 Reviews Dealing With the
Challenges Posed By Emerging Technologies Stockholm International, Peace Research Institute,
Signalistgatan, Sipri, 2017, p. 18.
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2, See, Erika Steinholt Mortensen, Autonomous Weapon Systems That Decide Whom to Kill How
International Humanitarian Law and International Human Rights Law Regulate the Development
and Use of Offensive Autonomous Weapon Systems during International Armed Conflict, op cit,
p.58.

3. See, Dieter Fleck, the Martens Clause and Environmental Protection in Relation to Armed
Conflicts, Gottingen Journal of International Law Volume 10 Issue (2020), p. 250.

4. See, Theodor Meron, The Humanization of International Law, the Hague Academy of
International Law, Volume 3, Printed and Bound in the Netherlands, 2006, p.16.

5. See, Erki Kodar, Applying the Law of Armed Conflict to Cyber Attacks from the Martens Clause
to Additional Protocol I, Berkeley Journal of International Law, End Proceedings, Volume 15,
2012, p.109.
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6. See, Theodor Meron, the Martens Clause, Principles of Humanity, and Dictates of Public
Conscience, the American Journal of International Law Vol. 94, No. 1, Jan, 2000, p.79.

7. See, Dieter Fleck, the Martens Clause and Environmental Protection in Relation to Armed
Conflicts, op.cit, p.250.

. See, Theodor Meron, The Humanization of International Law, op.cit, p.18.

8 See, Jean PICTET, Commentary on the Additional Protocols to the Geneva Conventions,
International Committee of the Red Cross, 1987, p.74.
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°. See, Tyler D. Evans, At War with the Robots: Autonomous Weapon Systems and the Martens
Clause, Hofstra Law Review: Vol. 41: Issue 3, 2013, p.699.
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12 See, Adil Ahmad Haque, «Indeterminacy in the Law of Armed Conflict», Published by the

Stockton Center for International Law, U.S. Naval War College, Volume 95, ISSN 2375-2831,
2019, p.148.

2013-01 2aad) <14 alaal)

97 | Loslesill gohil) el B ke i ' (AUl aad) i cguSall agh edle ey
114-91 pa e ¢ dalial du)y dgaal) 4y Saal)



P-ISSN : 00872170 ‘r"\s_,'&_“ Gia r i\ M;\S‘j\ ZJ.;A\ RAR]

E-ISSN : 2588-2287

aladinl aga Lgﬂ\ oyl adill sl Voleo 4368 Lo peaity ¥ Lapall 138 KEC P U
Ssm N calall ypacal auﬂg O pdle gy @M Ol ) sagal) Jie 4 Jy cdiasl) dalad)
Al e dies Telgll 1977 alad J3¥1 ALaY) JsSsiond) JS5 axe e Aigilh sl padlaial
Caadatl) Jaf (e L8l a5 Spalaall Ciglll dgalsal @il LY o3 Gsilal Whemy ) poalaalla
U9, 20 Laly gaushiiy qugall 85 (1

Jaed) Ao (o5 ol cclladll (saha) 4y (3 (LagysS) ol G and ) 13 e

Slo Gadan L) I3 gl gonlie deny Jayall 138 o dag Liggill ALY ageady L3
Byl S V) s Y il sandll 3sildl Jlaall e il Gand) (8 a5 ey cdalil) oda alasi
(golaall Lo labesal ks (Sad sl 79 e (asiy dmy ol (53 () nmgl) Caalall JISAT (e

iy Al Gy adinall 8 5L bl daclaa) slall gl (ail) desdle pie apdill & cljpall sl 1
pinall agd ) dnasal) bl egin A ddis o Alual pagai ) Al pey ¥ Ssl@) paill o AT
Lagpmall Al o apdil) aeld Gukiiy juadh b diege duplas (F oaldl) dagalsy GV pagll 8 apdill ) guaillé
caseial 3 ol debuall & Gasesd) OIS elgw capl) (B (asasd) (e Alla Rl Lggale A dumdll 05S5 S 4l
JueY) L), wdll Bdal)l 2o 2 Hhy adde (gl SglEl pagll o paill e e A3l 35N a2 (5SS N
G5t Ayl Aaliue seb anpil) LA L) L63 La Gl aasall A5lie daby Ulad) Lpgil) AeSadll & ayil
godall (a3 A gl ol Aima Hpea el b day calill iy s oludty anpdill (aill Aol ol LeSH gl
el paill debua (8, (SAl Chugy dale ik, el Gaill Sgan o JdEN o aelay 13y citlua 8 ey
o=l G e cue s il (aseall aal W31l 2017 g Adskal) () Glsdia , Jg¥) dadall
agd Aainy (el e Yy 4ie dgeaiall Sall gl iaall ) aitloa padn Y (g3 aill Al melad) ailly (g 5 gyl
il daadal) ,Alial Gageaill i, e S ol 1k el dia ol Blie DA e b o kAl ) 1

186 (= ,2008 5l ,dujall Lcagall Sl
14, See, Par Rupert Ticehurst, «La Clause De Martens et Le Droit Des Conflits Armés», Revue

Internationale De La Croix-Rouge, International Review of the Red Cross, Volume 79, Issue 824,
April 1997, p.135.

e pging Angilall Jalslall Ayl of Ciliga b i copmadiny Gaill Au o i Ainpla Cannd Al Ll o) -
Dhan gl Gagear i Wl il sl we Wil e SB Gpdll slal) bSan Al achsall dusilal) dal) ()
ASY) e Luglal aelgdll AT sias das YOS (es cbliadl) gpead LU Jolal) aaa3 A Lol AKaY) aues
Vs 9l HSaT bty (il alall ofy , ISR auand Jslall auas Jodis L3 aalSal udasy caldll 23ild  dya i)
Ol e, solall e ks, Algall Al gl WSIal) 52l (e gl el sa OlEls ,Gageaill Ge zg Al 4l
T10=,1986 ,2aas ,Jaall 535 dandas ,dauda (o

2013-01 aaad) (14 dlaall
98 | Loslysill kil el B ke dapd ' (AUl aad) jaa cguSall aghy eSle Jay
114-91 pa e ¢ dalial du)y dgaal) 4y Saal)



P-ISSN : 00872170 ‘r"\s_,'&_“ Gia r i\ M;\S‘j\ ZJ%A}\ RAR]

E-ISSN : 2588-2287

aalpll Aled) da 8 Jlall so LS Lla L) sall (S 5206 25a5 pae ASaa Jal silall dalal)
Glabnal G & ey Aalal) delia 8 clysial sda e gival Loy Golall ki mgdl) 1
Glalasin) o g (il spaial) Jea) ae dala dula) sshad Jiay Jajdil) 138 Lgtaay ) dula)

(10 Bpanll Lingl i€l o £950 I8 amy () 53 ilal) G AL daall o yg ali) 020

saclsiy (gilall Aalall falaall Jaliall aullall 1) lailly Zoad) Aaledy) ae ol 355k Jayds )
LSl Al laaleal) (o dfiiall dsldy) sefgall Ayl jualiall gl dibeills agoid cda))l
zyan Witlia @ A saaal (ol ey ) o o O e gball Ol e ARivie ajle LalSal
O ) Gun (M Ll oy ol ) dalal) ode o Lggndat) L0 dalad) foludl) (g Ao gane
b cadll Llaa) die i VoA ey dpala) aeldll ) lellewiad e Bl S 8 AaLeY) Jll
Sy Ao gyiie by Jlugll IS Caad 3 clidin Tal agise don ol culiladll gl ela ¥ ) WYY
Al 0o Y & ey A Cliggy DA e ol 5l Gyl e ol Bl cilillally cileas culS
pball A S Jilus lelan o5 (pag elghand (Al QYY) jasdt Sy Jin (Sunlly (L)) culad) (g Aoles
(18) 350 aa)) llaally

by QLY caledy Lo bl Gk o dRdang olis) ) paddl) e Lo 2 2adlls

S Cpite Qe lgie e ddadll Cag ll (la b daagleiSl AaLi) o3 Ol plall G 5 (hag calladl
GlaYls cumadl G dlsaY) ges b e Ay lealatind LIRS A s agieales dall Yoles
Sl o3 Oglal 3 Al gsalall aa el Ja ) 13g i Sl CalabY g (g Seally Al
Bae gosadl 05 o i ) Baul) s e b 2 Ll ccain ol oY CLALE] 8 saaadl)
o Wl degyia pe (S dalal) oda o Ao ) Jgeall (o LiSay mromaall pueiilly (%) g0
o Sl Cilaglgll oda 4x i L ady cditally pSeal)l GIAY) G Suall e sls e

2l gl all (all Lealazinl S 4yl ALl angil Lo g phe ol Al Joall AeSae (55 ;16
358 Ua bl aa el (5 yile s

17" See, Par Rupert Ticehurst, La Clause De Martens et Le Droit Des Conflits Armés, op cit, p.136.

18, See ,Tyler D. Evans, At War With the Robots: Autonomous Weapon Systems and the Martens

Clause, op cit, p.25

19, See, Michael N. Schmitt, Autonomous Weapon Systems and International Humanitarian Law: A

Reply to the Critics, op cit, p.35
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20 See, Erki Kodar, Applying the Law of Armed Conflict to Cyber Attacks: From the Martens
Clause to Additional Protocol I, op cit, p.111.
21 See, Theodor Meron, the Humanization of International Law, The Hague Academy of
International Law, op cit, p.20.
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24 See, Vincent Boulanger and Maaike Verbruggen, Article 36 Reviews Dealing With the
Challenges Posed By Emerging Technologies, op cit, p.60.

25 See, Patrick Leisure, «The Martens Clause, Global Pandemics, and the Law of Armed Conflict»,
Faculty of Law, Harvard International Law Journal, Volume 62, Summer 2021, p.4.

26, See, Kelly Cass, «Autonomous Weapons and Accountability: Seeking Solutions in the Law of
War», Loyola of Los Angeles Law Review, Vol. 48, No. 1017, 2015, p.1030.

21 See, Binjamin Kastan, «Autonomous Weapons Systems, A Coming Legal Singularity», Journal
of Law, Technology & Policy, Vol. 2013, p.47.
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29 See Antonio Cassese, the Martens Clause: Half a Loaf or Simply Pie in the Sky? V.11, No 1,

EJIL 2000, p .187.
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31, See, Peter Asaro “On Banning Autonomous Weapon Systems: Human Rights, Automation and

the Dehumanization of Lethal Decision-Making”, International Review of the Red Cross, Vol. 94,
No. 886, Summer 2012, p.689.
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33, See, Rotem Gilad, the Enactment of Irony: Reflections on the Origins of the Martens Clause, the

European Journal of International Law Vol. 25 No. 3, Published by Oxford University Press on

Behalf of Ejil Ltd, 2014, p.849.

34 See, Par Rupert Ticehurst, La Clause De Martens et Le Droit Des Conflicts Arms, Revue

Internationale De La Croix-Rouge op.cit, p.135.
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36, See, Christ of Heyns, Autonomous weapons in armed conflict and the right to a dignified life: an

African perspective, Institute for International and Comparative Law in Africa, University of

Pretoria, Pretoria, South Africa, 2017, p.14.
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3. See, James R Crawford, Brownlie Principles of Public International Law, 8th Ed, Oxford
University Press, Oxford, 2012, p.37.
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41, See, Sophie Rondeau, Les caractéristiques spéciales du droit international humanitaire en matiére
de sources, Thése Doctorat en droit, Université Laval Québec, 2021, p.176
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43, See, Dieter Fleck, the Martens Clause and Environmental Protection in Relation to Armed
Conflicts, op.cit, p.250.
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. See, Theodor Meron, the Humanization of International Law, the Hague Academy of
International Law, op.cit, p.46.

8 Sophie Rondeau, Les caractéristiques spéciales du droit international humanitaire en matiére de

sources, op.cit, p.179.
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52, See, Ethics and Autonomous Weapons System, and Ethical Basis for Human Control,
International Committee of the ICRC, Geneva M 3 April 2018, p.6.
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53, See, Theodor Meron, The Humanization of International Law, The Hague Academy of

International Law, op.cit, p.24.
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5 See, Mitchell Stapleton-Coory, «The Enduring Legacy of the Martens Clause: Resolving the

Conflict of Morality in International Humanitarianly», Adelaide Law Review, Vole 40, Issue 2,

2019, p.479.

% See, Patrick William Walker, War Without Oversigh Challenges to the Deployment of

Autonomous Weapon Systems, A Thesis Submitted for the Degree of Phd in Modern War Studies

to the School of Humanities in the University of Buckingham, July 2019, p.136
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5" See,Jack Beard, ‘Autonomous Weapons and Human Responsibility’, University of Nebraska,

Georgetown Journal of International Law, Vole 617, Issue (2014), p.642.

8 See, Patrick William Walker, War Without Oversight Challenges to the Deployment of

Autonomous Weapon Systems, op.cit, p.138.

% . See, Theodor Mero, the Martens Clause, Principles of Humanity, and Dictates of Public

Conscience, op.cit, P80

%0 See, Roland Arkin, Governing Lethal Behavior in Autonomous Reports, CRC, Press, 2009,

52.
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62, See, Jean PICTET, Commentary on the Additional Protocols to the Geneva Conventions,

International Committee of the Red Cross, op.cit, p.74.
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70, See, Theodor Meron, The Humanization of International Law, op.cit, p.26.
1, See, Jean PICTET, Commentary on the Additional Protocols to the Geneva Conventions, op.cit,
p.78.
2. See, Nils Melzer, Targeted Killing in International Law. Oxford: Oxford University Press, 2008,
p.25.
73, See, Erki Kodar, Applying the Law of Armed Conflict to Cyber Attacks: From the Martens
Clause to Additional Protocol I, op cit, p.111.

464 s 3ld) aa | elihaY) (83 e dailil) 23 jall s jealaal) clinkaill | gauall juad (ulie e : jlayy 74

2013-01 2l (14 slaal

110 | Laglsill (gohaill il B 3iGle Japd S (Alal add us csuSal) 39l e Jay
114-91 pa e ¢ dalial du)y dgaal) 4y Saal)


https://jlaw.journals.ekb.eg/?_action=article&au=121171&_au=%D9%8A%D8%AD%D9%8A%D9%89+%D9%8A%D8%A7%D8%B3%D9%8A%D9%86++%D8%B3%D8%B9%D9%88%D8%AF
https://jlaw.journals.ekb.eg/?_action=article&au=121171&_au=%D9%8A%D8%AD%D9%8A%D9%89+%D9%8A%D8%A7%D8%B3%D9%8A%D9%86++%D8%B3%D8%B9%D9%88%D8%AF
https://jlaw.journals.ekb.eg/?_action=article&au=121171&_au=%D9%8A%D8%AD%D9%8A%D9%89+%D9%8A%D8%A7%D8%B3%D9%8A%D9%86++%D8%B3%D8%B9%D9%88%D8%AF
https://jlaw.journals.ekb.eg/?_action=article&au=121171&_au=%D9%8A%D8%AD%D9%8A%D9%89+%D9%8A%D8%A7%D8%B3%D9%8A%D9%86++%D8%B3%D8%B9%D9%88%D8%AF
https://jlaw.journals.ekb.eg/?_action=article&au=121171&_au=%D9%8A%D8%AD%D9%8A%D9%89+%D9%8A%D8%A7%D8%B3%D9%8A%D9%86++%D8%B3%D8%B9%D9%88%D8%AF

P-ISSN : 00872170 ‘r"\s_,'&_“ Gia r i\ M;\S‘j\ ZJ%A}\ RAR]

E-ISSN : 2588-2287

Cigag B alall juacally dsladY) chlaeY) o maalsdl e 4l ) el Cauliall 23030 Zialll coals
G caag Baame lalee Glis (aglall ) ol saliadl o3 ofy bl iy Js3) gl el
calal) yueall cledlal ) AuladY) toalie e 2ol Gli Caglie Lam Laxie cdime dalad i ff laa
595 el o) OSas ol dueyd Jos Sl Jiae A8y JSly a9l et alae) (b

(79), cpilaally paall dasial) dsleal)

Uasal b Abgl (9 By ADAY) chlaed Wl by el jnjle byd Jaes LS
calall pacall cilillaiag Al foalaes 3laty Logh & ol Lo Alls s bty 431 V) cA20630 claalaall

(76);\;\5‘)\3 Jm\.b Cyasalia M‘)\S‘g

o i Y ke Jpd o aa sag cabaall (8 Gy e e cad gpall Qled camld) G dus
O (alaeS Alall preall cililliieg Aalud) ool b UL dedlls 2y Y (il Gslal) asSh
dle b polall oSal sy ocaldl) agiiny dopSuall Lnglei€all jabii pgun & lanass (ga Aol
K silly Tz piaysi b sakaial) cbaaiall Vsl & Seeall Zaaall Jd (o g S duad 3 (1948)
) e A el o peas ole 3 oo Blie 4 Uy (Do) Dae 0o S ST S5l
Gubi ae Als 8 4k g A9l jlee 8 ol pedall cilllieg dolidY) il §pcasiall
(78), fisne s ddars 8 LU sl AISSY)

leeSa sl (Asledd A05Y1 chlaeVl) o cadiel LSad) of gl Gled oaldl) Laadlg

23 e (golats ) lalaal) ()l cdugql) AalaVU (laiy Lo 4l g ¢ 58)5S (& g s daald b
(9). a1l s (8 Joste e Lgalasiad ¢

75, See, A Guide to the Legal Review of New Weapons, Means and Methods of Warfare: Measures

to Implement Article 36 of Additional Protocol | of 1977 International Committee of the Red Cross,

Volume 88 Number 864 December 2006, Geneva, January 2006, p.945.

6, See, Jean PICTET, Commentary on the Additional Protocols to the Geneva Conventions,

International Committee of the Red Cross, op.cit, p.80.

" See, blinding weapons, reports of the meeting of experts convened by the international

committee of the Red Cross on battlefield laser weapons 1989 -1991, ICRC, 1993, p. 78.
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