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Abstract:  

Competition is the spirit of commercial practices and the essence of economic 

freedoms. Plays a major role in the flourishing of commercial activity which in 

turn leads to the prosperity and progress of countries' economies The famous  

mark is considered one of the intangible rights that its owner achieves great 

progress over his competitors in the same trade. Therefore, most of the country’s 

legislation, including Algeria, has sought to protect this type of trademark with a 

protection that exceeds that allocated to ordinary trademarks, if the famous mark 

is protected within the framework of its specialization and outside its field of 

specialization, By means of a parasitic competition lawsuit. this study aims to 

search for the specificity of the well-known mark, and on the legal basis for 

parasitic competition in Algerian law, to conclude this study on the lack of legal 

framing of the content of the well-known mark in Algerian law. This study 

recommends that the provisions of the well-known mark should be reorganized. 

Provisions for commercial intrusion. 

Keywords: The competition ; Famous mark; Specialization; Regionalism; 
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INTRODUCTION 
The right to a mark is not absolute, but relative, as it is restricted 

in terms of place because it is limited to the borders of the country in 

which the mark was  registered, and restricted in terms of jurisdiction 

because the owner of the mark cannot invoke it in the face of 

everyone, rather it is in the face of those who practice the same 

activity that He practices it, and accordingly, the same mark may be 

used to distinguish different products, i.e. use the mark in a different 

sector. However, there are marks that have gained wide fame that 

exceeded the territory of the country in which they were registered as 

a result of several factors that affected its acquisition of this fame, 

which made others intrude on this mark and exploit its fame, either in 

a different sector of activity in the state’s territory or in the same 

activity but outside the state’s territory. This is the basis for taking this 

brand out of its regular framework into a new one which is the frame 

of fame. From this standpoint, the concept of parasitic competition 

emerged as an extension of the unfair competition in the field that the 

latter has been short of following up, and therefore this study 

examines the correlation between the two concepts of parasitic 

competition and the specificity of the famous mark. In terms of the 

following problem: To what extent can parasitic competition 

protect the famous trademark? 
In the context of discussing this study, the Algerian and French 

laws will be dealt with, following the descriptive, analytical and 

comparative approach within the following plan: 

The first axis: the famous mark and the explosion of the principle 

of specialization are the factors of the emergence of parasitic 

competition 

The second axis: the legal basis for the parasitic competition 

lawsuit and its legal elements. 

The first axis: The relation between parasitic competition and the 

famous trademark. 
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The emergence of the famous  mark changed the essence of the 

trademark system, which is the principle of specialization (first), and 

that the emergence of parasitic competition came as an extension of 

the protection of the famous mark outside its specialization (second). 
First: The principle of specialization in the trademark system and 

the specificity of protecting a famous mark 

The trademark is the symbol that is used to distinguish the 

products or services of a particular store over other similar products 

and services. Symmetry is what is called specialization and the latter 

is a fundamental principle in trademark law. However, the emergence 

of the trademark led to the explosion of this principle. 

1- The content of the principle of specialization in trademarks 

The trademark law is governed by two principles, on the basis of 

which a trademark is protected; they are the principles of territoriality 

and specialization. The principle of territoriality means that the mark 

is legally protected within the borders of the country in which this 

mark is registered. As for the principle of specialization, it means that 

“the legal protection established for the mark is limited to the products 

with which the mark is registered.” It follows from this saying that it 

is permissible for others, based on the principle of freedom Industry 

and commerce, the use of the same mark for other activities, whether 

inside or outside Algeria(1  1 ) . However, the appearance of famous 

mark changes these concepts. 

2- The emergence of the brand and the explosion of the principle 

of specialization 

The acquisition of some marks for a fame that exceeded the 

borders of the country in which the mark was registered resulted in the 

intrusion of others on this fame , and the exploitation of this fame 

either outside the territory of the country in which it was registered or 

within the region and in non-similar products, on this basis this mark 

was specially protected, represented in Protect them within the 

framework of their specialization and outside it , in the national 

territory and outside it. 
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The Algerian legislator stipulated the famous mark in the 

provisions of Ordinance 03-06 related to trademarks, but he did not 

define it or give criteria for indicating the fame of a mark in order to 

get special protection. By referring to the jurisprudential definition, 

the latter disagreed about the definition of the famous mark, and the 

reason was due to the formulation in which the French intellectual 

property law came  
2
 Which refers to  two marks of the famous mark 

and the reputable mark, which led to the question of whether the 

famous mark is the reputable mark or are they different? On this basis, 

two trends of jurisprudence emerged in France. The first believes that 

there is a difference between a famous mark and a reputable mark. 

The first “is known to a large part of the public” and the second “is 

known only to a part of the public concerned with the consumption of 

the products or services that it designates
3
.” The second trend of 

jurisprudence rejects any distinction between a famous mark and a 

reputable mark in terms of the extent of its knowledge by the public, 

and that this distinction does not provide any benefit
4  , and on this 

basis, the famous mark and the reputable mark are equal and represent 

the same degree of fame, and that the only difference between the two 

marks finds Its basis is in the registration procedures. A reputable 

mark is a well-known and registered mark, while a famous mark is a 

well-known mark that is not registered but it is protected in the 

countries of the Union, in accordance with the requirements of Article 

6 bis of the Paris Agreement.
5
 

The estimation of the mark's reputation is subject to the 

competent authorities. This is what the Paris Convention stipulated in 

the text of the aforementioned sixth article. However, the Algerian 

legislator did not give criteria for knowing whether the mark is 

famous or not and leaving it to jurisprudence and the judiciary. In this 

field, jurisprudence believes that the fame of the mark indicates an 

economic benefit to it, as it has been shown that it has achieved great 

success and won the appreciation of its     customers.   6
 

Also, the World Intellectual Property Organization (WIPO) has 

set standards to determine the fame of a mark. These criteria are some 
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of them that have an objective character that is based on the mark in 

itself, and some have a Personal characteristic
7
, it falls in the 

framework of the objective criteria, the filing of the mark and the 

length of its use are presented, and this criterion was taken by the 

French judiciary
8
, and the same judiciary

9  said that it includes the 

fame of the mark, the budget allocated for its promotion, and the 

turnover made behind the sales. As for the personal criterion, the 

reputation of the mark is assessed on its basis in view of the extent of 

its knowledge by the public through an opinion poll.
10   

It should be noted that there is no fixed criterion for determining 

fame, just as the majority of famous marks belong to luxury products 

that have been filed, and because the fame of the mark is not 

considered a permanent status because it may decline or disappear 

over the years, and therefore the fame must be assessed on the day the 

lawsuit is filed by its owner
11

. Because it is possible for the famous 

mark to lose its distinctive character due to gaining an indefinite fame 

and this is what is known as mark relapse. This case raises an 

important legal point, which is that the special protection that the mark 

had during its famously vanishes upon its relapse. 

The Paris Agreement, like it, the Algerian legislator did not refer 

to the relapse of the mark, unlike the French legislator who dealt with 

the subject of relapse of the mark
12

. Two conditions are required for 

the relapse of the mark, the first of which is that this mark has become 

the regular designation of the product or service, and thus loses its 

function from a specific means of the source of goods and services 

offered in the market to a mere expression expressing the familiar 

designation of the product itself
13  . As for the second condition for 

relapse of the mark, it results from the actions of its owner, which 

expressly or implicitly indicate his will to abandon the mark.
14  

The second axis: How parasitic competition contributes to 

protect the famous trademark 

Second: The emergence of parasitic competition as an extension of 

the protection of the famous mark outside its field of 

specialization 
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 The famous mark had special protection when certain conditions 

are met, and that parasitic competition is an idea developed by 

jurisprudence and the judiciary that came to protect the famous mark 

outside its field of specialization. 

1-The legal conditions for granting special protection to a well-

known mark 

In order to approve a special protection for a famous mark, three 

conditions must be met
15  

1-1- Existence of a mark in conflict with the famous mark: Article 

7 of Ordinance 03-06 relating to trademarks stipulates that “Symbols 

similar to or similar to a mark or to a trade name distinguished by 

fame in Algeria are excluded from registration and used for similar 

and similar goods belonging to another institution to the point of 

causing misleading between them or Symbols that are a translation of 

the mark or trade name
16

, "according to this text, it is forbidden to 

register a mark identical to the famous mark, that is, which is an exact 

copy of it, and also a mark similar to roughly the original mark and 

leads to deception of consumers
17

 

A mark is considered to be in conflict with the famous mark, 

every mark is identical or similar to it, and the lesson in the similarity 

between the two marks is in the overall appearance of the mark by 

looking at it or hearing it
18  , and whether or not the likeness is a 

matter of reality subject to the assessment of the authority of the trial 

judge. Accordingly, it is forbidden for others to deposit a mark 

identical or similar to the famous mark, except that the problem of the 

mark that is a translation of the famous mark is raised, is it a disputed 

mark or not? The French judiciary has dealt with this problem and 

considered that the mark that is a translation of a famous mark is a 

contested mark to simulate the translation. Accordingly, some French 

jurisprudence considered that it is better for the owner of the mark to 

deposit his mark in several languages
19   

Coming back to the Algerian legislator, he did not explicitly refer 

to the analogy with the translation, but he prohibited the registration of 

every mark similar to the famous mark that would cause confusion 
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with the consumer, and therefore if this translation was with a foreign 

term who is used and known in Algeria, this translated mark falls 

within the urban framework because it would cause deception 

Consumer. 

1-2- The use of the conflicting mark to the famous mark in order 

to distinguish similar or identical products (excluding the famous 

mark from the principle of territoriality): Article 6 bis of the Paris 

Convention is permitted for the protection of the famous mark outside 

the country’s borders, whether this mark is registered or not, and this 

text is an exception to the territorial principle which aim is that the 

mark enjoys protection only within the borders of the country in 

which it is registered, and in order to exclude the famous mark from 

the principle of territoriality, two conditions must be met, the first of 

which is that the conflicting mark is used to distinguish similar or 

identical products, and the second condition is the potential for 

confusion among the consumer Between the two marks.
20  

The use of the conflicting mark to distinguish products not 

identical or similar (excluding the famous mark from the 

principle of specialization): The principle of specialization is the 

essence of the trademark system, but the famous mark is excluded 

from the application of this principle. And the exclusion of the famous 

mark from the principle of specialization has been restricted by the 

Algerian legislator with three conditions, the first of which is that 

there is no connection between the owner of the famous mark and the 

no identical products, and the second condition is that the use of the 

contested mark leads to harm to the owner of the famous mark, such 

as reducing its attractiveness
21

and limiting its expansion.
22

 The third 

and final condition is that the famous mark must be registered.
23

 

2- The link between the concept of parasitism and the protection 

of the famous mark 

Parasitic competition erupted with the French jurist saint-gal, 

who defined it as “the act whereby a person intrudes on the footsteps 

and path of others by taking advantage of his efforts and the reputation 

of his name, activities, products and services.” The intrusion derives 
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its importance in being an extension of the illegal competition So that 

it leads to the follow-up of behaviors that were difficult or impossible 

to condemn under the pretext of unfair competition, even though 

intrusiveness violates commercial integrity.
24

 

Parasitic competition is also defined as “the set of practices 

through which an economic agent intervenes in another agent system, 

with the aim of obtaining the economic benefits achieved by the skills 

and professional knowledge that the intrusive economic agent has 

invested in order to develop it and benefit from it, without his 

contribution in this investment or effort, provided that these skills are 

not from one of the rights protected by special legal texts, such as the 

rights of registered industrial property, and without the intrusive 

economic agent being a competitor to the economic agent that is 

intrusive into it, otherwise it will be attached to the system of unfair 

competition.
25

 

The second axis: the legal basis for the parasitic competition 

lawsuit and its legal elements 

Parasitic competition is the term used to describe the behavior of 

the economic activity of an agent that exploits the reputation achieved 

by the mark in a field other than the field in which it was famous. The 

jurisprudence differed in its legal basis, some of whom returned it for 

the idea of enrichment without cause, and some of them returned it for 

tort liability (first), and because every liability requires it to have 

elements for judicial follow-up, we will explain the pillars of 

responsibility for parasitic competition (second) 

First: The legal basis for parasitic competition 

The parasitic competition is the product of jurisprudence, and the 

latter did not settle on the basis of this claim. Some of them return it to 

enrichment without reason, and some of them return it to tort liability. 

1- Enrichment without cause as a basis for a parasitic competition 

lawsuit 

Some jurisprudence
26  goes to the establishment of the parasitic 

competition lawsuit to enrichment without a reason. Enrichment is 

based on enriching a person’s responsibility due to another person’s 
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lack of responsibility, as this opinion was considered that unlawful 

exploitation and the harm that results ultimately leads to the 

enrichment of the parasite’s realization without relying on a reason. 

Which leads to the parasite’s behavior entering the scope of gain 

without reason, and accordingly the parasite competitor has enriched 

itself at the expense of others through its unlawful exploitation of the 

efforts of others, which led to the lack of responsibility of this third to 

the extent that it enriched the parasite, which requires determination of 

its responsibility and obligating him to compensate the intruder victim 

on him. However, this opinion was criticized on the basis that 

defaulting competition is the broad field in which the practices of the 

parasite are condemned, and it is the direction that the majority of 

jurisprudence goes to and followed them in that judiciary. 

2- Tort liability as a basis for parasitic competition 

Supporters of this trend go to say that tort liability rules are the 

fertile field through which it is possible to redress the harm resulting 

from the actions of merchants that are inconsistent with the rules of 

integrity and honor that must be provided in the commercial field, 

according to this jurisprudence, it is a sufficient means for 

determining the responsibility of businessmen and reforming their 

machinations every time they do not adhere to customs and create 

turmoil in the market.
27 these rules take a special name in the 

commercial field, and they are responsible for unfair competition, and 

the latter is every action that conflicts with the law and customs and 

commercial norms and integrity, such as  spreading rumors and false 

allegations that distort the commercial reputation of the competitor, or 

to use means that lead to equivocation or confuse commercial 

activities.
28

  

The Algerian legislator has termed acts of unfair competition 

with unfair commercial practices in Ordinance 04-02
29

 as Article 26 of 

it stipulates the penalties that the legislator has cited against errors 

committed during the exercise of freedom of trade, while Article 27 of 

the same one has included examples of unfair practices.
30
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Responsibility on the basis of unfair competition is a liability 

based on Article 124 of the Civil Code applied in the commercial field 

to redress the harm caused to the competitor in the same activity, i.e. 

similar activities, but in the absence of uniformity in commercial 

activity, the jurisprudence was based on the rules of tort liability also 

to determine the responsibility of each parasite who deviates from his 

behavior from the usual commercial habits and economic dealings,
31

 

and from it, the parasite asks about a mistake he committed by 

exploiting the fame of the mark of others, and thus caused economic 

disturbance by intruding on the intellectual efforts of others, which 

undoubtedly constitutes an error  who necessitate to compensate for 

the damage it causes. 

The fact that the parasitic competition lawsuit was established on 

the same basis as the unfair competition lawsuit is what prompted 

jurisprudence to say
32

 that parasitic competition is a form of unfair 

competition that is been activated in the absence of a competitive 

relationship between the parasitic competitor and its victim. 

Second: Elements of a parasitic competition lawsuit 

Since parasitic competition was one of the fields of application of 

tort liability rules, the scope of application of the latter does not 

deviate from the triad of error, damage and the causal relationship 

between them. 

1- The error: The error
33  in the parasitic competition is the act of a 

person taking advantage of the values achieved by the famous  mark 

without  reaching the point of competing with the owner of the famous 

mark in its field of specialization. So the image of error in the parasitic 

competition is the use of the fame of the mark by the parasite in a 

different activity from the activity of the owner of the mark, i.e. 

outside the field of specialization of this mark, for example the use of 

a mark that has become popular in the field of smart phones and 

exploited by the parasite in the field of electrical devices. This type of 

behavior cannot be pursued by imitation or by unfair competition 

because they depend on the similarity of commercial activity as a 

basis for follow-up, and the parasite action takes advantage from the 
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fame and exploits it in another field, so parasitic competition has 

emerged with the explosion of the principle of quotas in trademarks. 

2- Harm: Harm in parasitic competition appears in the belief that 

prevails among the victim's customers that this project has expanded 

the scope of its activity, and from it the effect that occurs to the 

victim's customers, if the parasite's products are inferior, it leaves the 

customers an impression of the poor quality of all the products bearing 

that mark, and accordingly Therefore the economic value of the 

famous mark is affected by the action of the parasite action. It is equal 

if the damage is material resulting from diversion of the clients from 

the products of the plaintiff as a result of the action of the defendant 

who is the parasite, or morally, it affects the competitor's reputation or 

its establishment, and this pillar is considered available, whether the 

damage is severe or trivial, immediately or in the future.
34

 

A parasitic competition lawsuit can be filed even if the damage is 

not realized but is expected to occur in the future, and thus the judge’s 

authority extends to limit the persistence of parasitic competition acts 

that cause harm in the future, and in this case the parasite is forced to 

stop the acts of parasitic competition without requiring the plaintiff to 

prove the Harm
35   

3- Causal relationship: the causal link is the third pillar in the 

liability lawsuit, and it is meant that the harm caused was a result of 

the mistake committed by the defendant, and the aggrieved merchant 

must establish evidence of the perpetration of the act of parasitic 

competition and then of the damage he suffered, and he must also 

prove that This damage was a direct result of the act committed and 

that is by all means of proof. However, the matter is more difficult in 

the case of establishing a causal relationship to the potential harm.
36  

The jurisprudence goes to say that there is no room to search for 

a causal relationship, unless the subject matter of the lawsuit is the 

claim of compensation, but if it is aimed only at stopping the 

dishonest act, then the need to show the harm disappears and in return, 

the explanation of the causal relationship becomes unnecessary.
37  

Conclusion 
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The prosperity of trade can only be achieved through the 

development of commercial practices that are within the framework of 

legitimate competition, and the famous mark is considered as one of 

the means used by the merchant in the field of competition and the 

development of his commercial activities.  

And due to the peculiarity of the famous mark jurisprudence 

create the parasitic competition to protect this mark outside its field of 

specialization, and from this point this study showed the following 

results: 

- Unlawful competition is considered the fertile field for the civil 

protection of the famous mark in the same activity in which it was 

registered, but outside its specialization the unfair competition is 

restricted to its protection, so that parasitic competition appears as an 

extension of the unfair competition to protect the famous mark outside 

its field of specialization. 

Parasitic competition is a legal jurisprudential production, so 

there was a difference in the legal basis on which it could be 

established, but the tort liability is the most correct legal basis for 

jurisprudence and judiciary on which the parasitic competition lawsuit 

is based. 

- The Algerian legislature has not regulated provisions related to 

unfair competition, and has included the latter's actions in the 

Commercial Practices Act and gave them a punitive character. 

Among the recommendations that could be included in this 

research paper are the following: 

- The necessity of enriching the list of unfair practices mentioned 

in the text of Article 27 of the Algerian Commercial Practices Law, 

and the inclusion of commercial intrusion because the legislator has 

stipulated the famous mark in Ordinance 06-03 relating to marks, and 

stipulated that it must be protected outside its specialization, and that 

the latter cannot be protected outside Its specialty only in case 

parasitic competition 

- Providing jurisdiction in Article 26 of the Commercial Practices 

Law to the civil judge, because he is the one who relies on him to 
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enrich the enumeration of anti-competitive practices that appear due to 

the development of the commercial field as is the case for the 

emergence of the concept of a famous mark. 

Extending the provisions of the famous mark in Trademarks Law 06-

03 
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