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Censorship of the constitutional of military
laws between Algerian legislation and
comparative

Abstract:

To guarantee the mustn’t exceed the military laws of
the main legislation in the state. The constitutional
censorship has found to boycott the violation of rules
and constitutions texts. Indeed, the later represents the
base stone which is considered the including of the
rights and freedom of people and others of general
rules of the system of the government in the state.
Moreover, it covered (Constitution) the specific rules
of constitutional censorship on the laws and, the latter
(constitutional censorship) is represented into Kinds,
the first kind deals with political control on the
constitution of military laws that is applied in Algeria,
France and other Arab countries. And there is the
judicial control on the constitutional military of laws
that works with it in Germany, the U.S.A and others.

Keywords: Constitutional censorship;
Constitution; Military law; Political control; Judicial
control.
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%5 L' article 56 [constitution de la République francaise (04
octobre 1958 version mise a jour en janvier 2015)] est ainsi
congu: "Le Conseil constitutionnel comprend neuf membres,
dont le mandat dure neuf ans et n’est pas renouvelable. Le
Conseil constitutionnel se renouvelle par tiers tous les trois ans.
Trois des membres sont nommés par le Président de la
République, trois par le Président de I’Assemblée nationale,
trois par le Président du Sénat. La procédure prévue au dernier
alinéa de I’article 13 est applicable a ces nominations. Les
nominations effectuées par le président de chaque assemblée

sont soumises au seul avis de la commission permanente
compétente de I’assemblée concernée.
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En sus des neuf membres prévus ci-dessus, font de droit partie a
vie du Conseil constitutionnel les anciens Présidents de la
République.

Le président est nomme par le Président de la République. Il a
Voix prépondérante en cas de partage".

%_ L' article 61 ph 1 et 2 [constitution de la République
frangais] est ainsi congu:" Les lois organiques, avant leur
promulgation, les propositions de loi mentionnées a I'article 11
avant qu’elles ne soient soumises au référendum, et les
reglements des assemblées parlementaires, avant leur mise en
application, doivent étre soumis au Conseil constitutionnel qui
se prononce sur leur conformité a la Constitution.

Aux mémes fins, les lois peuvent étre déférées au Conseil
constitutionnel, avant leur promulgation, par le Président de la
République, le Premier ministre, le Président de I’Assemblée
nationale, le Président du Sénat ou soixante députés ou soixante
sénateurs".

. Ltarticle 61-1 [constitution de la République francais] est
ainsi congu:" Lorsque, & I’occasion d’une instance en cours
devant une juridiction, il est soutenu qu’une disposition
législative porte atteinte aux droits et libertés que la Constitution
garantit, le Conseil constitutionnel peut étre saisi de cette
question sur renvoi du Conseil d’Etat ou de la Cour de cassation
qui se prononce dans un délai déterminé. Une loi organique
détermine les conditions d’application du présent article".

%8_ Larticle 34 ph 2 [constitution de la République francais] est
ainsi congu: "...La loi fixe également les régles concernant :...
les garanties fondamentales accordées aux fonctionnaires civils
et militaires de I’Etat ...".

% L'article 34 ph 3 [constitution de la République francais]
est ainsi congu: La loi détermine les principes
fondamentaux : de I’organisation générale de la Défense
nationale...".
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*L_ Danielle E. Finck, Judicial Review: The United States
Supreme Court Versus the German Constitutional Court, 12-01-
1997, Boston College International and Comparative Law
Review, L. Rev. 123 (1997), p. 125 and after. (Cite web of
Boston College International and Comparative Law Review:
http://lawdigitalcommons.bc.edu).

“2_'1dem., pp. 139-140.
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. Uniting Strengthening America by providing appropriate
tools required to intercept and obstruct terrorism, (USA
PATRIOT ACT), PUBLIC LAW 107-56—O0CT. 26, 2001.
“_ Amendment 04 [The constitution of united states of America
( September 25, 1789) ] reads: "The right of the people to be
secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported by
Oath or affi- rmation, and particularly describing the place to be
searched, and the persons or things to be seized".
7. Amendment 06 [The constitution of united states of America]
reads: "In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation; to
be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence".
8. Amendment 05 [The constitution of united states of America]
reads: "No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or
naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the
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same offence to be twice put in jeopardy of life or limb; nor
shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public
use, without just compensation™.

“_ Article 101 [the basic law of Germany (23 may 1949- last
amended on 11 july 2012-)] reads:™ Extraordinary courts shall
not be allowed. No one may be removed from the jurisdiction of
his lawful judge.

Courts for particular fields of law may be established only by a
law™.

0_ Article 96-2 [the basic law of Germany] reads: “The
Federation may establish federal military criminal courts for the
Armed Forces. These courts may exercise criminal jurisdiction
only during a state of defence or over members of the Armed
Forces serving abroad or on board warships. Details shall be
regulated by a federal law. These courts shall be under the aegis
of the Federal inister of Justice. Their full-time judges shall be
persons qualified to hold judicial office".

>L Article 94-1 [the basic law of Germany] reads: "The Federal
Constitutional Court shall consist of federal judges and other
members. Half the members of the Federal Constitutional Court
shall be elected by the Bundestag and half by the Bundesrat.
They may not be members of the Bundestag, of the Bundesrat,
of the Federal Government, or of any of the corresponding
bodies of a Land".

%2_ Article 97 [the basic law of Germany] reads: "Judges shall be
independent and subject only to the law.

Judges appointed permanently to full-time positions may be
involuntarily dismissed, permanently or temporarily suspended,
transferred or retired before the expiration of their term of office
only by virtue of judicial decision and only for the reasons and
in the manner specified by the laws. The legislature may set age
limits for the retirement of judges appointed for life. In the event
of changes in the structure of courts or in their districts, judges
may be transferred to another court or removed from office,
provided they retain their full salary".
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