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Authority of Marriage In the Light of the Origins of Islamic
Law and the new Family Code

L’autorité sur le Mariage selon les origines de la
Loi Islamique et du Nouveau Code de la Famille
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Abstract:

As an explanation of the expansion of the position of the Algerian legislator vis-a-vis the
issue of authority in matters of marriage and its removal from the rite in force, doctrine
Malekism, for Hanafism, is an attempt to put an end to the internal conflict between the
two positions and the external pressures of international conventions which commits the
legislator to recognize equality between men and women and obliges them to resort to a
centrist policy in order to reconcile the fundamental provisions Islamic Sharia and
international conventions.
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Résumé:

A titre dexplication de I'expansion de la position du Législateur Algérien vis-a-vis de la
Question d'autorité en matiere de mariage et son écartement du rite en vigueur, & savoir
le Malékisme, pour puise Hanéfisme, est une tentative de mettre fin au conflit interne
entre les deux positions ainsi que les pressions externes des conventions internationales
qui engage le Législateur a reconnaitre I'égalité entre 'homme et la femme et l'obligeant
a recourir & une politique centriste afin de concilier les dispositions fondamentales de la
Charia Islamique et les conventions internationales.

Mots clés: Autorité du mariage. Législateur. Conventions  internationales. L'égalité.
Charia Islamique.

Abridged Summary:

The authority of marriage is one of the issues that has sparked many debates at the
center of Algerian society, which has necessitated the scientific consideration of the
requirements of the new law on the family in light of the principles of the law. Islamic
law regarding jurisdiction in marriage.

Through the study of the scientific and objective objective away from prejudice or ready
in their regard to promote the authority of marriage with the attention of scholars of
Islamic law and men of law

The authority of marriage is victory, love or solidarity Language One term is the authority
to establish contracts in force for the benefit of others.

The authority is divided into several sections in terms of source authority and legitimacy
of the authority of the Convention in terms of impact is divided into a special authority
and a transitive authority in terms of subject is divided into life authority and authority
over money and common authority.

The authority in terms of necessity and non-necessity is divided into authority of power
and authority of choice.

The conditions that must be met in the guardian until the marriage contract is not
provided for by the new family law. It is necessary to refer to the provisions of the Islamic
Shariah. We find agreed terms, namely the condition of eligibility and the absence of the
guardian from ihram by Hajj or Umrah, as well as his Islam. Is the condition of Islam.
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The Malikis believe that it is right for a Muslim to marry non-Muslim women. Other
doctrines stipulated the union of religion as they differed in the condition of masculinity
and justice, In addition to dysfunction and age.

The attitude of Islamic jurisprudence towards the authority of marriage

Of course, there is a difference of jurisprudence on the authority of marriage, it is jurists
who see it necessary to corner guardian in the marriage contract and others see not the
corner of the guardian in the marriage contract.

Where the majority of scholars the Maalikis, Shaafa'is and Hanbalis, agreed that the
guardian is one of the pillars of marriage.

In the other direction, the guardian is seen as a condition only in the sense that it is
possible to marry without a guardian with the requirement of conjugal competence, and
this is what Abu Hanifa says.

Starting from the position of the Islamic Jurisprudence as well as the new Family Code
05-02 vis-a-vis the authority on marriage, we find that the Algerian Legislator deviated
from Malekism to draw on of the Hanéfisme through the first paragraph of Article 11 of
the new Algerian Family Code The latter which allows any major woman to conclude her
own marriage contract while the marital guardian (Wali) has no legal consideration
taking into account the phrase "any person whom the woman chooses", which it would
be preferable to modify by the expression "The judge is the guardian of the person who
does not have one", being applied in all the schools of Islamic thought and Arab
legislation.

In addition to considering authority on marriage as a condition of marriage in accordance
with Article 09 bis of the Family Code.

We also find that the Legislator has omitted the condition of jurisdiction which gives the
Wali the right to solicit the dissolution of the contract in the event that his daughter has
concluded it with an incompatible person.

Through Article 13 of the new Family Code, we find that it permanently nullifies the
coercive authority in matters of marriage on the unmarried minor. This is contrary to the
opinion of the majority of Scholars, since the Legislator has treated the coercive factor as
a constraint, which is a deviation from the correctness given that coercive power and
interest are the reverse and the reverse of the same coin. Coercive power is a moral
paternal authority without intimidation; Consent being the foundation of marriage.
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As an explanation of the expansion of the position of the Algerian legislator vis-a-vis the
issue of authority in matters of marriage and its removal from the rite in force, namely
Malekism, for Hanafism, is an attempt to put an end to the internal conflict between the
two positions and the external pressures of international conventions which commits the
legislator to recognize equality between men and women and obliges them to resort to a
centrist policy in order to reconcile the fundamental provisions Islamic Shari'a and
international conventions.
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