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“Only a Nation whose government was its servant and not its master could be

trusted to preserve the peace of the world”.!
President Wilson Thomas Woodrow(1856-1924)

The contemporary international law has seen a progressive development of most
of its principles with the end of the wave of independences from colonialism.
Indeed, international law has become more humanistic by the fact that it has
made considerable progresses in the fields of human rights, humanitarian law,
environment, democracy and rule of law. Another development in international
law is the recognition (by the international community) of the concept of jus
cogens as peremptory norms of international law. The concept of peremptory
norms within international law is recognized by international and national courts
and tribunals and in legal doctrine.

Thus, the provisions of articles 53% and 64° of the 1969 Vienna Convention on the
Law of Treaties recognize the existence of substantive norms of a fundamental
character, such that no derogation from them is permitted under any circumstances
even by treaty.

In the East Timor case, the Court stated that “Portugal’s assertion that the right
of peoples to self-determination, as it evolved from the Charter and from United
Nations practice, has an erga omnes character, is irreproachable™.

Those peremptory norms that are accepted and recognized include the prohibitions
of aggression, genocide, slavery, racial discrimination, crimes against humanity
and torture, and the right to self-determination.’

Therefore, the development of international law, as a logical consequence of the
development of the international community, has affected also the principle of
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self-determination. As a result of the development of the international law, self-

determination has become not only a peremptory norm in international law but it
has evolved in such a way that its traditional meaning, related only to the colonial
context, has become an issue of discussion. The logical question raised after the
end of the wave of colonialism is: Has the principle of self-determination been
consumed after the (almost) end of colonialism®?

The evidence is that the independence from the colonial power would not be the
end of the road of the principle of self-determination. As far as people continue
to exist self-determination would continue to exist. It is an ongoing principle
of international law. Moreover, it would be nonsense if people get their right to
self-determination before a colonial power but after gaining independence, the
same people are subjugated by dictatorship, tyranny and absolute power. Self-
determination would not be a matter for colonialism only, it is an international
law principle, a peremptory norm, available for people in different contexts under
colonialism or in independence.

The new perception of self-determination overhead colonial context identified
as internal self-determination is strongly related to the right to democratic rule,
good governance, accountability, transparency and the right of people to elect
their government and representatives through fair elections.

McCorquodale explains the longevity of self-determination:

“The right of self-determination did not cease once colonies ceased. It does apply,
and has been successfully applied and exercised, in non-colonial contexts. While
the exercise of this right may be different according to the circumstances, it can
apply to any situation where there is subjugation, domination and exploitation
of peoples by a government, wherever located, as this right is part of the general

international condemnation of the oppression of people”.

However, it 1s important to know, before making any conclusion, the historical
background of the principle of the self-determination.
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I- Historical background:

The roots of Self-determination go back to the early Egyptian history as reported
by Arthur Nussbaum “From the early Egyptian history one can trace the self-
determination in the action of King Amasis (569-527 BC), who granted Greek
cities in the Delta of the Nile a self-governing settlement called Naucratis, where
their citizens were allowed to live under Greek religion and law”.®
Self-determination was throughout history a legitimate request made by people,
that saw themselves different from others with regards to their ethnicity, religion,
and culture, to decide about their future course and at the same time to preserve
the differences. However, in ancient times, self-determination was not an
international principle or right because the ‘international community’ was not
constituted as it is at the present.

Similar to the Greek civilisation, the Roman civilisation saw the voice of citizens
or Cives exercising constant control over administration and policy.’ The control
of the citizens over the administration and policy was a tool to enable Roman
people to participate in any decision that could affect their future course, thus
their self-determination.

During the Islamic civilisation, the holders of the holy books (Christians and
Jews) were granted self-determination in the form of freedom of religion, and
their rights as minorities were preserved. '

In the nineteenth century, and under the influence of political theorists of the
17th and 18th centuries such as Hugo Grotius, T.Hobbes, John Locke, Emmerich
de Vattel and Jean Jacques Rousseau, the American revolution of the thirteen
English colonies created, on 4 July 1776, a political entity independent from the
British Crown, claiming the people’s right to self-determination as a necessary
measure to the protection against a destructive government.!! However, the
American Revolution did not make any reference to self-determination of the
indigenous and of the black people.

The 1789 French revolution declared popular sovereignty, equality before the law,
and that a monarch is responsible to the people. Thus, the American and French
revolutions had both declared and insisted that governments were responsible to
their people.
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The 19th century saw the development of self-determination under the banner of

Nationalism.'? Indeed, a unified Germany was created under the Reich William
I on the 18 January 1871 in “Chateau de Versailles” from 300 states. Italian
unification began in 1861 through a plebiscite held in all the Italian cities and
kingdoms with the support of popular movements."* For A. Cassese, ““ the concept
(of self-determination) first spread from France to neighbouring Italy, where in
the nineteenth century Giuseppe Mazzini invoked it - in the form of a political
postulate demanding that all nations be allowed freely to choose their status- in
his push for unification of Italy.”

During the twentieth century, the 1917 Soviet revolution brought new concepts of
international law and asked for the universality of the right of self-determination
to reach the proletarian class including the colonies.'

“Victorious socialism must necessarily establish a full democracy and,
consequently, not only introduce full equality of nations but also realise the right
of the oppressed nations to self-determination, i.e., the right to free political
separation.”"?

President Wilson had an ambiguous conception of self-determination that is “On
one hand, it implied the right of a population to select its own form of government,
yet, on the other hand, it strongly suggested that self-government must be a
continuing process and must therefore be synonymous with the democratic form
of government.” '

Wilson’s ideas on self-determination were due to his concern for particular
political issues, such as the future of national-minorities in Europe, and of
the Bolshevik threat. The result was that under the Wilsonian concept of self-
determination only the European minorities could constitute their own states.
The Covenant of the League of Nations made no express mention of the right
of self-determination but pointed out “the right of disposing of national territory
is essentially an attribute of sovereignty of every state.”!” Under the League of
Nations, the European states of Czechoslovakia, Hungary, Poland, Yugoslavia,
Armenia, Finland, Estonia, Latvia, and Lithuania gained independence.
However, the League of Nations established its system of mandate that was for
the non-European peoples (most of them were Arabs and Africans) and classified
them into three categories of mandate “A”, “B” and “C”."®
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The Atlantic Charter considered Self-determination as one of its principles. The

representatives'” of Great Britain and the United States pointed out their desire

“to see no territorial changes that do not accord with the freely expressed wishes
of the peoples concerned; They respect the right of all peoples to choose the
form of government under which they will live; and they wish to see sovereign
rights and self government restored to those who have been forcibly deprived of
them;”"?°

Thus, the principle of self-determination, as stated in the Atlantic Charter, had
two dimensions: one that meant an external self-determination (for people who
had been forcibly deprived of sovereign rights and self-government) and another
as an internal self-determination for people to choose the form of government
under which they would like to live.

The San Francisco preliminary meetings, came, to some extent, with the idea
of self-determination without the right of independence. This idea on self-
determination was the belief of the colonial powers that lead the conference in
considering the colonies relevant to the “domaine reserve” of their sovereignty
(an internal matter).*'Colonial powers were unwilling to have supervision from
the United Nations over their colonies. W. Churchill, then Prime Minister of the
United Kingdom, made a comment, published by the Times of 11 November
1942, saying that he had not become British Prime Minister “in order to preside
over the liquidation of the British Empire”.?

The same apprehension of the consequences of the right of self-determination is
perceptible in the 1980 statement of the former Prime Minister of Israel Menachem
Begin “Self-determination is not mentioned in the Camp David agreement. That
is not a coincidence. We don’t want to play with words”.?

The UN Charter considered self-determination as a principle of international law
in articles 1(2)*and 55.The UN resolutions 1514, 1541 and 2625 contained
also within their provisions the necessity of the free choice of people.

The Conference on Security and Co-operation in Europe (CSCE) stated in its
paragraph 6 “The participating States will accordingly respect the right of their
citizens to take part in the governing of their country, either directly or through
representatives freely chosen by them through fair electoral processes.”?®
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II- Arab and African experience

With the wave of independences from colonial powers during the fifties and
sixties, the Arab and African states have experienced, in numerous cases, self-
determination from colonialism. Algeria is a blatant case where people were
denied elementary human rights, and gained its independence through a bloody
revolution against french occupation. Algerian people exercised their right to self-
determination through a vote on July 1, 1962. The vote was nearly unanimous,
with 5,992,115 votes for independence and 16,534 against.

Arab and African states have also experienced, in numerous cases, self-
determination beyond colonialism. Tanzania was created in 1964 from the union
of independent Tanganyika and Zanzibar; Senegal separated from the Federation
of Mali after its independence in 1960; the Rwanda-Urundi into two separate
states, in 1962, after free elections were held,”’Eritrea led by the Eritrean
People’s Liberation Front separated from Ethiopia after the organization in April
1993 of an internationally supervised referendum on independence where the
large majority of Eritrean voters opted for an independent republic, and recently
Southern Sudan separated from the republic of Sudan in 2011.

These examples of cases where secession was effective and legitimate came as a
result of hardship conditions faced by an oppressed part of the people. Jimenez
Arechaga has predicted secession within a state where

“a state that does not represent the whole people, that oppresses a part of it, will
expose itself to a legitimate secession, according to the right of people to self-
determination”.”®

Therefore, separation or secession (such as between north and south Sudan) are
exceptional solutions to escape inevitable, durable and bloody internal conflicts
with consequences on international peace and security.

However, the exercising of the right of self-determination would not mean
only secession but the unification is also a result of the right of people to self-
determination. South African black people struggle ended with the unity of South
African people free from the apartheid regime and racial discrimination.
Another example of unity after exercising the right of self-determination, out of
the Arab and African context, is the German unification. The 1990 treaty on “the
Final Settlement With Respect to Germany”, stipulates that “German people,
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freely exercising their right of self-determination, have expressed their will to

bring about the unity of Germany as a State”.

II1- Self-determination as a democratic process

The above historical background indicates that self-determination has not been
merely a peremptory norm and a principle of international law granted to people to
make a legitimate request to decide about their future course before colonialism.
It 1s also a right for people to freely elect their government and representatives,
and decide about their future course through a democratic process (internal self-
determination).

This enlargement of the principle of self-determination has made Professor
Thomas M. Franck to say that self-determination “now entitles peoples in all
states to free, fair and open participation in the democratic process of governance
freely chosen by each state.”’

Thus, the colonialism and the dictatorship (as well as tyranny and absolute
power) are identical systems because both deprive people from their upmost
right that is to decide about their future course. The logical consequences, in
both situations of colonialism and dictatorship, where people are negated their
right of self-determination would be turmoil, disruptions of the social life and
often violent conflicts. The recent events in the Arab world uprising is the best
example of the consequences of the denial of people’s right of self-determination.
Indeed, rulers understood (or misunderstood) that self-determination was a
valid principle against colonial powers only and within the inherited borders
to preserve the national unity and the territorial integrity.*® Any application of
the self-determination (the will of people to decide about their future) outside
colonial situations was not recognised.

Arab people were not asked to express their will on issues related to their future
economical, social and political course, and if they were, it was not in a free and
fair way.

Consequently, people’s hope goes in the implementation of the international law
and in the assistance of the international community to push towards free and
fair elections in exercising self-determination.’’However, a question raises: is
the supervision of an election the end of the process of self-determination?
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The practice has shown that elections are not a guarantee per se that a government

will fulfil its obligations in conformity to international law. Thus, T.M.Franck
construed the will of many regimes to set elections with the supervision of
international organisations as a means to seek only their international legitimacy.

“Many of these new regimes want indeed need, to be validated publicly, by
being seen to comply with global standard for free and open elections. It is
for this reason that, increasingly, they seek election monitoring by the United
Nations and by regional and non-governmental organisations. They need the seal
of systematic approval in order to legitimise their power to govern and to make
that legitimacy apparent to their own, often suspicious, electorate.”?
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1V- Conclusion

Certainly, the principle and right of self-determination has evolved with the
evolution of the international community as indicated above. It is not a consumed
principle. Indeed, self-determination has integrated peremptory norms as a right
granted for people to freely elect their government and representatives, and decide
about their future political, economical and social course (beyond colonialism).

Indeed, the people have the prerogative to decide about their future course
through democratic processes, and the international community represented by
United nations has an obligation on to realise it, as reported by , R Higgins:
“The great majority of States in the United Nations believe that a legal right

of self-determination exists, and that neither Article 2(7) nor indeed domestic
constitutional issues in general, can impede the implementation of that right
and United Nations jurisdiction for that purpose.”

Therefore, the self-determination has extended to the post-colonial era as a
principle of international law enabling people, under any political regime, to
freely decide about their political, economical and social future course through
democratic means and processes.

Dr T.KADRI

PhD International Law
University of Medea, ALGERIA
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