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The discrétion of the judge to custody of thé mothers married to a
foreigner from the incubators.

- A comparative study between spanish jurisprudence and
algerian family Law.
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Abstract:

Taking into account the interest of the custodians and his good
upbringing, the research dealt with the discretion of the judge to custody of
the mother married to a foreigner from the incubators, in the light of Islamic
jurisprudence and the Algerian Family Code as last amended. One of the
most important things that Islamic law and Algerian family law seek Caring
for the pure as the weakest segment of society, the basic questions that the
research seeks to answer are: What are the sayings of Islamic jurists in the
custody of a mother married to a foreigner from the incubators? To what
extent is Islamic law observed for the benefit of the pure as the weakest
segment to ensure it and achieve its full interest? Is the discretionary power
granted to the judge by the Algerian Family Code compatible with Islamic
jurisprudence by assigning custody to a mother married to a foreigner from
the custodian or contrary to it? In order to answer this problem, the
following research plan has been written: The first requirement: The
research dealt with the definition of custody in Islamic law, Algerian family
law and related words. and the statement of its legal ruling and its legal
adaptation, The second requirement also dealt with the custody of a mother
married to a foreigner from the exclusive Islamic Sharia and Family Law
The Algerian and the power of the judge to assess the interest of the
incubators.

And through research It was concluded that what the jurists argued
was based on the achievement of the interest of the pure and dependent on
the discretion of the judge in assessing the interest of the incubators, by
dropping the mother's right to custody by marriage and transferring it to
others, the research reached the following conclusions:
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The mother is more entitled to her custody than the foreigner.

So that the judge can form his full conviction and accurately assess
the interest of the custodians in that regard, which is the enemy of the means
through which he appreciates and issues his judgment, such as investigation,
examination, transition to examination and listening to family members,
Hence the determination of the judgment to be upheld.

Keywords: custody, sponsorship, state, guardianship.
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