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Abstract:

Franchising is a form of cooperation between companies, which has appeared in Algeria
since the 1980s. The first contracts were concluded with world-famous companies.

This very successful mode of collaboration has however, remained unrecognized for a long
time, nevertheless, in recent years, the franchise has seen a major twist that suggests that it is on
the rise. However, serious obstacles limit its benefits despite the fact that the consumer and the
Algerian economy need this type of contract.
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Introduction:

Franchising is one of the most successful forms of cooperation in the field of network
distribution, newly created companies choose to join a franchise network in order to save time and
ensure the success of a new business project without having to bear the risks to which they could be
exposed. By choosing this mode of collaboration with a well-known and successful franchisor, the
company operates under its name and brand, thus taking advantage of its notoriety and its
specificities.

The Algerian authorities began to conclude international franchise contracts in the 1980s®
with the aim of obtaining quality or highly technical goods and services, in exchange, the franchisor
is able to penetrate new markets, especially since domestic markets can be saturated.

At that time and until now, there was no legal framework for franchising; the contracts were
concluded within the framework of the laws relating to the conditions governing commercial
activities such as the commercial code.

In Europe, the franchise has experienced a real revolution thanks to the judgment of the Court
of Justice of the European Communities of January 28, 1986 called "Pronuptia”®. In the United
States of America, legal interest in franchising dates back to 1978 with the promulgation of the
«Disclosure requirements and prohibitions concerning franchising and business opportunity
ventures»®.

In Algeria, the Franchise has not experienced any legal development but practically, it seems
to us that it is booming; more and more foreign brands are distributing goods and services in large
cities that are experiencing the appearance of supermarkets. This suggests that the franchise is
finally beginning its revolution, that the public authorities are finally giving it all the necessary
interest for a real evolution, and that the consumer has been, well informed, about the products and
services consumed.

The importance of this study lies in its objective which is to highlight the obstacles to the
development of franchising in Algeria, as well as to propose solutions to make this contract an
efficient and effective means for economic development.

Faced with this inventory, one wonders what is really the franchise in Algeria? Has it truly
taken a new step by fully benefiting the economic sphere and consumers?

To answer this problem, we will mainly focus on the following points:
Section 1: Notion of Franchise
Section 2: The obstacles encountered within the framework of the franchise

If the franchise is booming, many consumers are unaware of the existence of this contract,
which is, often, assimilated to other contracts that are close to it (Section 1), in addition, the
Algerian economic policy advocated since the first franchise contracts until now, is still hesitant and
imposes restrictions on various economic activities; this forces foreign franchisors to find solutions
to overcome the obstacles imposed by law in order to enter the market, which really needs it,
especially when local production remains insufficient and cannot compete with the products
marketed within the framework of franchise. However, some franchisors often prefer to set up in
neighbouring countries where the legislation in force does not impose any particular barriers to this
type of contract (Section 2).

Section 1: Notion of Franchise

The franchise contract is one of the most popular modern contracts in the field of distribution
economically; it is reputed to be a successful form of cooperation based on the duplication of know-
how as part of a growth strategy . From a legal point of view, it is a complex contract, which has
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its own specificities (A) which distinguish it from other contracts, in particular those concluded
within the framework of network distribution (B).

A- Franchise and its legal qualification

The franchise was born in the United States of America in the 1930s; it appeared in Europe at
around the same time, but only experienced a real evolution during the 1970s ©, since then, it has
aroused the interest of the doctrine which has attempted, in the first place, to define this particular
mode of collaboration (1) concluded between a franchisor and a franchisee in the form of a
framework contract (2).

1- Definition of the franchise contract

Franchising can be defined as «A system of marketing products and/or services and/or
technologies, based on close and continuous collaboration between legally and financially
distinct and independent companies. In this system, the franchisor grants its franchisees the right
and imposes on them the obligation to operate a business in accordance with the concept of the
franchisor» ©,

Thus, the franchise is a mode of collaboration, a partnership or a legal arrangement between a
company (franchisor) and several small companies (franchisees) which diffuse, on a large territory,
the same image of brand and reap the rewards, it is a complex marketing system ",

To join a franchise network, you must conclude a franchise contract, which is defined as: «A
contract, by which a company called "'franchisor", confers on one or more other companies
called ""franchisees", the right to reiterate under the franchisor's sign, with the help of its rallying
signs, customers and its ongoing assistance. The system experienced by the franchisor and which
should, thanks to the competitive advantage it provides, reasonably allow a diligent franchisee to
carry out profitable business» ©.

From this definition, we conclude that the franchise contract allows the franchisee to join a
franchise network giving him the right to use an integrated set of intellectual and industrial rights
such as trademarks, trade names, designs and models, patents, industrial secrets etc... in order to sell
goods or services to customers in the manner followed by the franchisor.

As such, a franchise contract is only possible when the products or services that make the
reputation of the franchisee have proven themselves to the consumer, which allows the franchisee to
enter the market immediately and make profits.

As for the areas in which franchise contracts are concluded, they differ according to the
economic activity as defined by the European Court of Justice in the “Pronuptia” judgment 9): thus,
franchise contracts can be concluded in the area of production, the distributor manufactures himself
according to the indications and instructions of the supplier and using the latter, is brand, which he
affixes to the goods produced, and then markets them.

Production franchises generally include the exploitation of an invention patent or an industrial
property right. This type of contract is common in the soft drink industry such as the production of
Coca-Cola and in restaurants such as Mc Donald or Pizza Hutt...

Due to the use of the franchisor's mark by the franchisee, the latter undertakes to strictly and
rigorously comply with the manufacturing standards approved by the holder of the mark because
any defect in the product harms the reputation of the brand and its products. Thus, the franchisor is
required to control, strictly and meticulously and throughout the validity period of the contract, the
activity of the franchisee.

Franchise contracts can, also, be concluded in the field of services where the franchisor allows
the franchisee, according to the contract, to use his trade name and trademark in order to affix them
to the services provided by the latter.
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Under this contract, the franchisee is bound by all models and specifications provided by the
franchisor; it is also subject to continuous control and monitoring throughout the duration of the
contract concluded between the two parties.

We find this type of contract in particular, in hotel services such as “Sofitel” or “Hilton”
hotels as well as in hairdressing salons such as Franck PROVOST or ADDICT Paris and others.

It is also possible to conclude franchise contracts in the field of distribution; when the
franchisee undertakes to sell specific goods and services in a store bearing the brand or the
distinctive signs of the franchisor, he in turn resells these goods to the customer or to the final
consumer 19

Thus, it is not possible to envisage a franchise, in any field whatsoever, production,
distribution or service, without the essential elements, namely the use of the franchisee's brand, the
transmission of a know-how ™V and the continuous assistance of the franchisee in return for
remuneration. For these reasons, the franchise is referred to as a reiteration contract ™, when it
makes it possible to reiterate the commercial success of the franchisor and to duplicate it with
regard to other traders ),

2- The franchise: a framework contract

It’s important to distinguish, first, the franchise itself from the franchise contract; if the
franchise constitutes a marketing system based on a set of industrial property rights and know-how,
the franchise contract is the agreement by which the franchisor grants the franchisee the right to
operate a franchise in return for remuneration®?.

The franchise contract is a cooperation contract that lasts over time; also, the parties establish
for its execution, a framework contract to determine the rights and obligations of each of them. The
Doubin law “* or the European regulation on franchising “® provide that this framework contract
must include certain clauses such as the obligation of pre-contractual information in order to protect
the franchisee and allow him to integrate a franchise network knowingly.

The framework franchise contract mainly includes the general clauses which appear in any
synallagmatic contract such as the name of the consenting parties, the object and the cause of the
contract, the place and the duration, then the clauses specific to the franchise such as the name of
the brand, the exclusivity clause and the obligations of each party if the franchisee has the
obligation to respect the standards of the franchisor, the obligation of confidentiality, the payment
of entry fees to the franchise network and royalties, compliance with the non-competition clause
during the term of the contract....

For his part, the franchisor has, mainly, the obligations to make available to the franchisee,
his brand or his sign, to transfer to it imperatively, his know-how and to provide him with
continuous technical assistance ®”.

The franchisor has the freedom to choose the franchisees who will integrate the franchise
networks; the judgment of the European court Pronuptia grants the franchisor the right to choose, in
complete freedom, the franchisees in order to preserve the reputation of the network; however, this
freedom is relative and must meet certain requirements.

Thus, franchisees are selected according to objective and non-discriminatory criteria in order
to respect the rules of free competition; otherwise, any company improperly excluded from the
franchise network can refer to the Competition Council for restrictive practices of competition.

Under Algerian law, the franchise contract is subject to ordinance n° 03-03 on competition, as
amended and supplemented, which provides, in its article 02, that this ordinance applies to the
production, distribution, services and import ®® and in general, to any economic activity; as such,
any franchisor who refuses, in a discriminatory and unjustified manner, the integration of an
economic operator into the franchise network, risks being sanctioned by the Competition Council®®
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for practices restricting competition namely, abuse of dominance or agreement restricting
competition.

The freedom of trade and industry confers freedom of enterprise and contractual freedom to
the franchisor but, within the limits of respect for economic public order, which has led to the
formation of distribution contracts such as franchising and according to framework contracts that
guarantee the protection of the weaker party in the contract.

Even if this mission did not work, the fact remains that competition law may also have the
objective of ensuring the balance of contracts concluded between professionals.

B- Distinguish the franchise of certain contracts

The franchise contract is a very widespread contract in the various economic fields, this mode
of collaboration has proven itself and it is for this reason that it is very popular with new investors,
nevertheless, it is often confused with the commercial concession with which it shares several
characteristics (1). In Algeria, the confusion is different because it is often wrongly qualified as a
simple import contract (2).

1- Franchise and commercial concession

There is often confusion between the franchise, previously defined, and the commercial
concession which is: «The commercial contract by which an independent trader called ""The
dealer™, obtains, from another trader, manufacturer or wholesaler called " The licensor®, of the
goods which he undertakes to market under the brand of the licensor, which confers on him
exclusivity for a time and in a delimited geographical area» “°.

It is also defined as: «The contract by which a trader called "the dealer', puts his
distribution company at the service of a trader or industrialist called ""The licensor' to ensure,
exclusively, on a determined territory and for a limited period and under the supervision of the
licensor, the distribution of the products for which the resale monopoly is granted to him» 2.

By these definitions, we note, first, that the commercial concession is based on the principle
of exclusivity granted to the licensor to market the products of the dealer; thus, one cannot envisage
a commercial concession without this essential exclusivist clause. Nevertheless, it should be noted
that this exclusivity is relative when it is limited, not only geographically but also in time ¢2),
moreover, it is clear that the licensor markets the goods under the name of the licensee.

The terms of the dealership and more particularly the use of the dealership's sign or brand can
lead to confusion and make people believe, wrongly, that it is a franchise. Nevertheless, the sole
purpose of the concession is the marketing or resale of the licensor's products and does not
necessarily provide for a trademark license; if the concession implies a territorial exclusivity
determined in time, this clause can be inserted in the franchise contract but it is not essential.

If the very essence of franchising is the transfer of know-how and support for the franchisee
by providing him with technical assistance enabling him to effectively reiterate the franchisor's
concept, the licensor may provide for a knowledge license-make and technical assistance,
obligations which are ancillary.

The franchisee and the licensor both have the obligation to pay the entry fees into the
network, but also the royalties which are essential in any franchise contract (as they represent the
cost of transferring know-how and assistance continuous technique) are not included in the
commercial concession.

The commercial concession and the franchise are contracts that automatically place the
franchisee and the licensor in a situation of economic dependence; in this respect, French
legislation, namely the Doubin law, has imposed a pre-contractual obligation of information to
protect the weaker party in the contract.
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Unfortunately, Algerian legislation does not provide for this protection, ordinance n° 03-03
relating to competition, as amended and supplemented, prohibits any abuse of economic
dependence by the party in a position of power in a contract, whether it is the supplier or the
distributor.

Despite these similarities, the franchise and the commercial concession are two distinct
contracts, admittedly both concluded within the framework of network distribution, but in no case
provide the same advantages.

2- The franchise and the import contract

The franchise in Algeria in general and the distribution franchise in particular is often
confused with an import contract, by "import”, we mean all purchases of goods outside a country,
whether goods intended for consumption (consumer goods) or goods intended for investment
(capital goods) .

The distribution franchise may give the impression that it is a simple import contract, since
the products are marketed in the same state in which they were imported, so it is a purchase
operation outside the national territory to resell locally; in addition, there may be confusion with a
classic distribution contract for imported products.

The distribution franchise is, of course, an intermediation contract, but much more complex
since it is a system by which «A company which has established itself in a market as a distributor
and which has, thus, been able to develop a set commercial methods, agreement for
remuneration, to independent merchants, the possibility of establishing themselves in other
markets, using its brand and the commercial methods that have made it successful. Rather than a
mode of distribution, it is a way of exploiting financially, without committing equity, a body of
knowledge. This system also gives merchants lacking the necessary experience access to methods
that they could only have acquired after long research efforts and allows them to benefit from the
reputation of the sign»®®,

By this definition, it seems clear that the fundamental difference between the franchise of
distribution and the importation resides in the fact that the distributor within the framework of the
contract of importation of the goods, carries out the process of purchase with an aim of taking again
only without having the obligation, to integrate a franchise network. Consequently, concluding a
framework contract with a franchisor who is not content to supply goods and services to the
franchisee in order to resell them to consumers but also undertakes to provide him with a skill
allowing him to benefit from his experience, knowledge and brand awareness .

When an individual wants to invest by creating his own business but taking moderate business
risks, it is better for him to join a well-known and successful franchise network; this will allow him
to save a lot of time and ensure almost immediate success because creating his own brand is not an
easy task in a market where competition is fierce and, in any case, a new project requires
considerable time and effort to make themselves known to consumers; the franchisor thus protects
himself from several risks by integrating a franchise network.

If the franchise comes up against several obstacles, the import activity is not spared; the
legislation imposes the system of licenses, very high taxes as well as banking procedures
established since the constitution of 1996.However, according to the Minister of Commerce ©®°,
these obstacles ?” aim to clean up foreign trade and above all to protect national production,
especially in times of economic crisis that the world is experiencing.

In reality, even the founding countries of the market economy opt for protectionism and take
care to protect national production in times of crisis, but on condition that it is sufficient and that it
also meets the needs of consumers.
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Internally, a franchise network can be established so that the franchisor and all the franchisees
are from the same country but, with franchise networks that extend to different parts of the world.

Franchising in Algeria is mostly international, nevertheless, some national companies have
successfully opted for this process, such as DARKOM, TECHNO and BKL aluminium; it is hoped
that other companies will take the plunge and thus create momentum within the national market.

Although franchising has existed in Algeria since the 1980s, it was not until the 2000s that
some consumers became acquainted with franchising, since the installation of major clothing and
restaurant brands in large shopping centres such as Bab Ezzouar, City Centre in Algiers and Park
Mall in Setif, among these brands, Adidas, Celio, Sergent Major, Orchestra, Zara Mango,
Nike....nevertheless, most consumers are unaware that these brands are installed as part of a
franchise.

Section 2: The obstacles encountered within the framework of the franchise

The Algerian economic policy in terms of franchising is contradictory, if on the one hand, the
constitution enshrines freedom of trade and industry and therefore freedom of enterprise, free
competition, encouragement of foreign investment and the like, on the other hand, franchisors
foreigners encounter difficulties and obstacles to settle in Algeria and fully and effectively exploit
the notoriety of their brands as well as their know-how.

These obstacles can be summed up mainly in the absence of a legal framework for franchising
(A) or, conversely, obstacles linked to the presence of certain legal texts which are not in favour of
franchising, an obstacle considered by many foreign investors much more restrictive (B).

A- Lack of legal Framework

Franchise contracts have been concluded in Algeria for more than thirty years, so the absence
of a specific legal framework can in no way mean the absence of legal provisions allowing these
contracts to be concluded (1). Nevertheless, these texts are insufficient and do not allow the
development of the franchise in a country that really needs it (2).

1- Submission of franchise contracts to the general rules

The Algerian legislator has not regulated distribution contracts in general and franchising in
particular, also, distribution contracts are innominate contracts; to conclude them, it is necessary to
refer in the first place to the common law of contracts and to other legal texts that include specific
provisions.

The Commercial Code “®, which is considered common law in commercial matters, covers
all economic activities, including distribution, franchising cannot be done without a brand license.

In this regard, reference should be made to ordinance n° 03-06 relating to the trademark,
franchising may relate to layout designs @@, or to invention patents®, fortunately, Algerian
legislation does not lack laws governing intellectual property, which constitutes an important part of
franchise contracts.

The law on consumer protection® is also important insofar as it requires that the goods and
services, subject of the franchise, meet the necessary standards, guarantee the safety and health of
the consumer; competition law is not outdone when its scope is vast, it applies to all economic
activities, namely production, distribution, services and imports.

All these rules of law contribute directly to providing national or international franchisors and
franchisees with the essential raw material for the development and execution of franchise
contracts.

The Algerian authorities are well aware of the importance of these contracts and their benefits
for the economy, for these reasons, the Minister of Commerce has appointed a specialized
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commission to draw up a legislative text to regulate the franchise contract; this legal text was to be
promulgated in 2008 but, in 2023, it is still awaited®?.

In January 2016, the Algerian Chamber of Commerce and Industry, in cooperation with the
commercial law promotion program of the Department of Commerce of the United States of
America and, in the presence of employers, Algerian and European financial experts, held a special
forum to promote commercial franchising in Algeria, it was pointed out during this forum that one
of the biggest obstacles facing the foreign investor in the field of franchising is the absence of a
system and a regulatory framework for these contracts and that it has become necessary to remedy
this.

If provisions specific to the franchise are so important, it is because they allow each party to
the contract to know precisely their rights and obligations and to protect the weaker party. In
Tunisia, for example, franchising is experiencing real expansion in the various economic fields,
whether production, distribution or services; also, the law relating to the franchise has been
promulgated since 2009®%, which gave franchisors confidence.

In reality, the absence of specific franchise provisions do not in themselves constitute a
sufficient obstacle to keep foreign investors away from the Algerian economic sphere, just look at
the number of franchises installed in recent years. Several brands and brands have sprung up in
shopping centres or in certain upscale neighbourhoods such as SidiYahia, however, this remains
insufficient, especially in comparison with neighbouring countries.

While the absence of specific franchise provisions has not deterred some brands from setting
up in Algeria, others are not taking the plunge, but, what is more regrettable is that the majority of
franchises in Algeria are distribution franchises.

Admittedly, these contracts are not devoid of interest, however, production or industrial
franchises would have been more beneficial for the Algerian economy because production needs to
be boosted. These contracts would have allowed the training of a skilled workforce and also the
transfer of know-how and technology.

2- Insufficiency of the texts in force

The absence of a legal framework is an obstacle for franchising in the sense that franchisors
must draw on several legal texts to draw up a contract, these texts are scattered but still exist except
that they are unstable since Algeria has not yet finished redeveloping the various legal texts so that
they comply with its new economic policy; worse still certain clauses necessary for the franchise
have not yet aroused the interest of the legislator.

The absence of a legal framework in itself can be overcome provided that there are sufficient
provisions in the various legal texts that govern the various aspects of franchising, even if this is not
yet the case in Algeria where legal loopholes remain and constitute a major obstacle.

Among the provisions necessary for franchising, for which there is no prescription in Algerian
law, is the obligation of pre-contractual information. Certain legislations such as French law, before
concluding a franchise contract, it is the responsibility of the franchisor to inform the candidate for
the franchise with precision and in good faith, of the importance of the brand, intellectual property,
know-how and the distribution and marketing policy and, in general, the future franchisee must be
provided with all information relating to the franchise network ©*).

This obligation to inform is essential to protect the interests of the weakest party, namely the
franchisee, because the franchise will automatically put him in a situation of economic dependence,
hence the need to inform him precisely so that he can join the network, distribution knowingly.

Throughout the duration of the contract, the franchisor has the obligation to transmit know-
how and technical assistance, otherwise it will be held liable. Algerian legislation has not yet
addressed this issue and does not provide real protection to franchisees.
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For his part, the franchisee undertakes not to disclose the knowledge acquired throughout the
duration of the contract and also the payment of the costs of integration into the franchise network
and royalties. These clauses constitute the very essence of the franchise. Nevertheless, the
franchisee finds legal obstacles for the payment of his rights in currency.

Faced with this legal void, what will happen in Algeria in the event of non-compliance with
these obligations? How to compel franchisors and franchisees to respect them in the absence of
mandatory legal rules binding them? Are the contractual clauses concluded within the framework of
freedom of contract sufficient to protect the weaker party in the contract?

These legal loopholes weaken franchise contracts and endanger the contractors, for these
reasons, in member countries of the European Union, franchise contracts must comply with the
requirements of the European Commission's regulations on vertical restraints and its guidelines ¢
and many other rules such as the European Franchise Code of Ethics ®® which ensure that a balance
IS maintained in the contractual relations between franchisors and franchisees.

B- Legislative constraints

If franchisors and franchisees have been able to overcome the obstacle relating to the absence
of a legal framework, another obstacle considered even more serious, puts the brakes on the
expansion of the franchise. It mainly concerns the law governing the transfer of capital (1) but also
the law relating to competition (2).

1- Constraints linked to the transfer of capital

A franchise is a bilateral contract that confers rights and imposes obligations on both parties,
the foreign franchisor who sets up in Algeria to conquer new markets, undertakes to provide
products ready to be marketed when it comes to a distribution franchise. It provides certain raw
materials when it comes to a production franchise but, in all contracts, it grants a brand license,
transmits know-how, sales techniques and trains a workforce.... In return for these services, the
franchisee must pay the entry fees into the franchise network and also the fees or royalties, that is to
say, the deadlines agreed under the contract.

The major obstacle faced by the foreign franchisor in Algeria is mainly linked to the transfer
of capital corresponding to entry fees as well as royalties when Bank of Algeria Regulation n° 07-
01 of January 9, 2007 relating to the rules applicable to current transactions with foreign countries
and to currency accounts ”, does not include these funds among current international transactions.

The purpose of Bank of Algeria regulation n° 07-01 is to define the principle of convertibility
of the national currency for current international transactions and the rules applicable to transfers
from and to abroad related to these transactions as well as the rights and obligations of foreign trade
operators and authorized intermediaries in this area.

It authorizes, by its article 4, the payment and the transfer of the capital towards the foreigner
only when it is a question of the payments and transfers carried out under the operations of the
foreign trade on the goods, the services in particular the technical assistance and current
transactions linked to production as well as payments made in respect of interest on loans and net
income from other investments and, lastly, repayments of loans.

Pursuant to this regulation, the Bank of Algeria does not recognize a franchise fee, especially
since it includes several elements: remuneration for the right to use a brand, the costs relating to the
provision of training, the cost of transferring the know-how and also the counterpart of the
continuous assistance.

Faced with this situation, the franchisor and the franchisees are forced to find solutions to
remedy it and allow each party to honour its commitments, thus, the following solutions were
adopted:
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o Include royalties in the purchase price of raw materials, which leads to an increase in the
price of products placed on the national market. However, this solution can only be adopted
for brands that distribute raw materials, which explains why the largest number of franchise
contracts concluded in Algeria relate to distribution franchise.

o Technical assistance can be invoiced by integrating part of the royalties, since the
regulations of the Bank of Algeria allow transfers related to technical assistance, in this way
the royalties can be transferred abroad.

o Concerning the franchising of services, the contractors divide the contract into two parts; the
first part concerns the invoicing of the services that are specified in the contract. As for the
second part of the contract, it concerns technical assistance related to the performance of
contract 2.

o All these measures constitute a brake on the franchise and are binding for the foreign
investor who is obliged to continually seek legal solutions for the execution of the contract.
Many investors are not ready to make these additional efforts and prefer to establish
themselves elsewhere where the legislation in force is more favourable to the establishment
of foreign companies.

2- The exclusivity clause and competition law

Exclusivity is a key clause in commercial concessions, it is very important in the franchise, by
exclusivity clause; we mean the right of the franchisee to be the sole economic operator to operate
the supplier's brand in a specific territory.

This clause is essential, because it protects the franchisee from competition but it also
responds to the need to protect know-how and to the imperative control and preservation of the
reputation of the network. If a franchisee sets up freely without taking territorial exclusivity into
consideration, the stability of the entire distribution network could be compromised ¢,

Under the terms of Article 10 of ordinance n° 03-03 on competition, as amended and
supplemented, «Is considered a practice having the effect of preventing, restricting or distorting
free competition and prohibits any act and/or contract, whatever their nature and their object,
conferring on a company exclusivity in the exercise of an activity which falls within the scope of
this ordinance ».

This very general provision applies both to production and distribution operations and to the
provision of services. This condition is in contradiction with the fundamental principles of
franchising and also those relating to the commercial concession, where the exclusivity clause is
justified and necessary for the effective operation of the franchisor's brand, provided that certain
requirements are met.

According to the words of the Minister of Commerce, the reasons why Article 10 of Algerian
law totally prohibits exclusivity are in particular the following:

o Avoid the constitution of monopolistic positions that would be abused by economic
operators;

o Provide the opportunity for companies that hold economic power in the market to strengthen
and abuse it;

o The notion of exclusivity is not yet a necessary concept in relation to the configuration of
the Algerian market in the sense that companies do not resort to modern marketing
techniques, namely, marketing strategies and the organization of distribution circuits on the
basis of professional criteria;

o The concept of exclusivity as conceived in countries with developed market economies
refers to the idea of added value brought to the strategy of operators because exclusivity
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implies the possession of know-how generally deriving from property of intellectual or
industrial rights that also justify this exclusivity;

o Exclusivity must be acquired through the competence and competitiveness of the company
and is not an acquired right conferred by opaque uses;

o Until companies are in a position to apply modern techniques for organizing their
distribution circuit and to master contract law, it is preferable to let competition be the only
rule that will decide between competitors “°.

The reasons listed by the Minister would be entirely justified in the event of absolute
exclusivity, which would certainly lead to the foreclosure of the market; however, the exclusivity
necessary for a franchise contract is relative exclusivity, that is to say, exclusivity determined not
only in duration, but also in a given geographical area.

Exclusivity must never be absolute, whatever the nature or field of the franchise contract and
whatever its size, so as not to restrict competition in the relevant market or prevent other companies
from accessing the market and fully benefit from the advantages of free and healthy competition.
This exclusivity must be, territorially, relative and its duration, in accordance with the practices of
the sector of activity concerned.

In the United States of America, a distinction is made between perfect or closed exclusivity
contract and so-called imperfect or open exclusivity; in the first case, the exclusivity clause is
absolute and will necessarily lead to the foreclosure of the market.

As for so-called open exclusivity, the economic operator does not have a real territorial
monopoly and this is what is called "a territory with main profitability” which gives an advantage to
an operator compared to other competitors but without putting up barriers to free competition, this
advantage is justified by the links that unite the contracting parties.

Acrticle 10 of ordinance n° 03-03 on competition prohibits exclusivity in all its forms, whether
closed or open, something that is not allowed whatever the circumstances; for that, article 10 does
not have to be because it is in total contradiction with the key principles of the franchise known and
applied worldwide or at least modify it so that it is in conformity with the needs of the franchise

Conclusion:

Franchising is an opportunity for the Algerian economy and allows the creation of small and
medium-sized enterprises, the diversification of the market structure, the creation of jobs, the
transfer of technology, the development of technical knowledge, the formation of a skilled labour
and also allows consumers to acquire quality products and services and protects them from
counterfeiting.

The franchise has experienced a small expansion in recent years but this remains insufficient
compared to its expansion, not only throughout the world but also compared to its evolution among
our Maghreb neighbours where it remains very limited as long as it rarely exceeds, the borders of
large shopping centres and some upscale neighbourhoods.

To promote franchising, it’s necessary that we make the following proposals:

- Despite the advantages conferred by franchise contract, the public authorities must
promulgate a specific legal text as the commercial code and the rules of intellectual property
remain insufficient and can in no way fill the existing gaps, so it’s necessary to have a
specific and adequate framework that provides for all the clauses essential for the franchise.

- The major obstacle faced by the foreign franchisor in Algeria is the transfer of capital (entry
fees and royalties), so it’s essential to modify Bank of Algeria Regulation n° 07-01 relating
to the rules applicable to current transactions with foreign countries and to currency
accounts, and include these funds among current international transactions.
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- Franchise contracts in Algeria are mainly concluded within the framework of distribution;
even if these contracts were beneficial for the Algerian economy and for the consumer, it
would have been preferable to encourage the franchise of production that would have
enabled us to manufacture, ourselves, our products and to boost the Algerian industry that
greatly needed.

The franchise should generate more interest from decision makers. It can be one of the
remedies, not the only one, for small and medium-sized companies that are unable to make their
way in the market.
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