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Abstract

Terrorism has become one of the main threats for world peace and security during
the last decades. In this vein, the international humanitarian law (IHL) has been developed
for the purpose of reducing the sufferings faced during hostilities. However, terrorism
implies the acts of violence committed by non-state entities which pose legal challenges.

This article examines how terrorism interacts with IHL norms, highlighting the legal
challenges, Controversies and approaches to harmonize the fight against terrorism with
respect for fundamental rights.
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Resumé

Le terrorisme est devenu comme I’une des principals menaces pesant sur le paix
sécurité mondiales au fil des deécennies récentes. En meme temps, le droit interna
humanitaire (DIH) a été développé dans le but de réduire les souffrances subies pendal
hostilités. Cependant, le terrorisme implique des actes de violence commis par les entité
étatiques, ce qui poses des défis juridiques particuliers.

Cet articles examine la maniere dont le terrorisme interagit avec les norms du DIH, metts
lumiére les problématiques juridiques, les contreverses et les approaches pour harmoniser |g
contre le terrorisme avec le respect des droits fondamentaux.
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Introdction

Terrorism, known to have started parallel to war, has emerged from a primarily religious orientation
and moved to have a political dimension. However, the September 11 attacks resulted in a very strong
reaction from nations worldwide. Terrorism was perceived as as a form of armed conflict, raising the
complex question of the application of international humanitarian law (IHL) to terrorism. Hence, the
attention given to that issue may be not sufficient and inadequately effective. The adoption of IHL during
armed conflicts stems from the fact that this kind of legal norms also serves to ensure the protection of
individuals and property. It is rooted in the principles of international criminal law to hold perpetrators of
terrorism accountable. This law is imposed on all parties involved in a conflict, as it prohibits terrorist
measures and actions during armed conflicts, whether they include two or more states, a state against
national liberation movements, or occur within the context of non-international armed conflicts involving
states against armed elements or rebel forces.

It is important to clarify the research framework because only acts of terrorism committed during
armed conflicts fall within the scope of IHL. Indeed, IHL simply does not apply to acts of terrorism
occurring in times of peace, i.e., circumstances not judged as armed conflicts. In fact, IHL does not offer a
precise definition of terrorism. Instead, it prohibits most acts often considered terrorist acts comitted in
times of peace. It is based on the fundamental principle of distinction, which seeks to protect civilians by
prohibiting deliberate direct attacks against them as well as civilian property. And even IHL prohibits
indiscriminate attacks and the use of 'human shields," while also prohibiting hostage-taking.

In the framework of armed conflict, a multitude of acts classified as 'terrorist' can be assimilated to
war crimes, thus paving the way for legal proceedings under the principle of universal jurisdiction,
regardless of their nationality or where the crimes were committed. In recent years, states have faced a
growing threat from individuals and armed groups outside the state apparatus, using terrorism as a means of
action; they have a legitimate responsibility to ensure the security of their population at national, regional,
and international levels.

And given that terrorism violates international humanitarian law, the ICRC (International
Committee of the Red Cross) is committed to condemning all acts of terrorism, regardless of the agents or
situations in which they occur, whether in times of armed conflict or in times of peace.

In the context of hostilities, terrorism must be understood as an act of violence or threat whose
primary purpose is to instill fear in the hearts of civilians. This involves deliberate attacks on civilians or
non-military targets, the use of brutal and inhumane means without military objectives, and the targeting of
individuals or infrastructure unrelated to military objectives or interests. This is a definition that closely
resembles that of a war crime: 'Any serious violation of the rules of conduct in times of war'.

The subject is of great importance in the current context of global security and growing concern
about acts of terrorism. The article revolves around the following issue: To what extent is international
humanitarian law (IHL) effective as a solid legal framework for harmonizing the fight against terrorism
with the safeguarding of civilians while respecting essential humanitarian principles during armed
conflicts?

What place does the fight against terrorism take in international humanitarian law?"
The present study will be divided into two parts as follows,
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1st Part :
Prohibition of terrorist acts in international humanitarian law

International humanitarian law categorically prohibits terrorism and its acts, without
condition or exception, and regardless of the situation. The authorities of the parts of the conflict, as
well as all states signatory to the humanitarian instruments, are obliged to prosecute any person
willing to violate this prohibition.

International humanitarian law, as it stands, could provide a basis for a new legal approach
to terrorism in peacetime.

It would also be appropriate to prohibit and punish, in relation to the laws governing peace,
any action prohibited to combatants under the law of armed conflict, because terrorism, in everyday
language, is a concept that goes beyond the identity of its leaders and encompasses different
aspects:

-1t is considered as a crime, without exception.
-It involves the use and threat of violence, which generally targets people’s lives.
-1t is utilized as a means to achieve goals which cannot be reached through legal means.

-1t is usually a strategy put by an organized group. It is applied throughout a specific period following a
plan.

-The terrorist acts often target everyone without exception.
-Terrorists aim at ensuring a frightening atmosphere to achieve their goals.

-1t is mainly associated with the concept of total war where all the tools are justified to reach their
objective.!

IHL is relevant when armed conflicts occur. An international armed conflict involves the
intervention of the arm forces of at least two states, or the struggle of the people against the colonial
regimes, foreign occupation or racial regimes to exercise their right to self-determination Non-international
armed conflict occurs on the territory of a country between government forces and organized armed
groups.’

The 1949 Geneva Conventions establish in their common Article 2 the conditions for the application
of these conventions. According to the article, the Conventions are relevant in cases of declared war or any
other armed conflict between two parties, even if none of the involved countries officially recognizes the
state of war. Thus, the provisions of the Geneva Conventions apply not only to international armed
conflicts, involving two or more States, but also to non-international armed conflicts, occurring within a
country between government forces and non-state armed groups.’

Protocol 11 of the Geneva Convention concerns internal armed conflicts as defined above. However,
as stipulated in paragraph 2 of Article 1 of said protocol, a certain threshold must be reached; this protocol
does not apply to internal tensions such as riots, isolated and sporadic situations, violence, and other similar
acts are not considered as an armed conflict.

In case of disagreement on whether the threshold for the existence of an armed conflict has been met, courts
can be called upon to resolve the issue.*
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A)

In this section, we analyse the provisions of the international humanitarian law which prohibits terrorism
aand terrorist acts in international, armed or other conflicts (b). These dispositions are particularly set out in
the four Geneva Conventions of 1949 and their additional protocols, which are the main sources of this
branch of law.

Prohibition of Terrorists’ Acts in the International Armed Conflicts

The protection of civilians during the war contains detailed provisions concerning their rights in
occupational situations. International humanitarian law defines the obligations of the Occupying Power
towards civilians human treatment, respect for fundamental rights, the prevention of violence and abuse,
the provision of humanitarian aid, the protection of property and respect for medical and religious
institutions.

Thus, the Fourth Geneva Conventions, provides an important legal framework to protect civilians
when a territory is occupied, and establishes obligations for the occupying power. Also, it urges to ensure
respect for human rights and the preservation of the dignity of civilian populations in such situations.

It should be noted that Common Article 2 states that the provisions of the Geneva Conventions on the
protection of civilians also apply in the event of an occupation of a territory, regardless of whether this
occupation is temporary or prolonged.”

The rules prohibiting terrorism are directly incorporated into the Fourth Geneva Convention of 1949 (a) and
indirectly into the first additional protocol of 1977 (b)

a)-Terrorists Acts in Geneva Conventions

The conventions of Geneva doen’t directly mention the terrorist acts. However, they contain
general dispositions and principles which are applicable for sanctioning the acts of violence against
civilians which characterize the terroritists’ acts.

The fourth convention of Geneva, in particular in the article 33, prohibits the collective punishments
as well as all forms of intimidation or terrorism. Similarly, Article 4 of Additional Protocol 11 prohibits acts
of terrorism against persons who have not engaged in or are no longer participating in hostilities. The main
goal is to ensure that neither individuals nor civilians suffer the horrors caused by collective sanctions.®

The aforementioned convention deals with the protection of civilians in times of armed conflict, and it
expressly prohibits terrorist acts.

The term terrorism refers to the vilolence which doen’t aim at terroring civilians. This latter is
the same under all circumstances without any exception.”

These Conventions establish fundamental rules for parties in conflict, governing the humanitarian
treatment of protected individuals, the provision of medical and humanitarian relief, and the maintenance of
the rights and dignity of persons. Although the Geneva Conventions do not expressly use the term
"terrorism," they establish standards aimed at preventing acts of indiscriminate violence and protecting
civilians from the devastating effects of armed conflicts. The principles of distinction, proportionality, and
precaution aim to limit damage to civilians and to avoid undue suffering.

The principle of distinction, among civilians and combattants and the protection of goods and civil
characters during armed conflicts, has been established in a specific manner in the additional protocole I of
1977. Articles 51, 48(2) and 52(2) of this protocole give details about the relative rules to that distinction.
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1- The 33 Article of the Geneva Convention.

The term “terrorism” is directly cited in the 33 article of the Geneva convention of 1949, which put
the emphasis on the prohibition of collective and similar penalties, as well as measures of intimidation or
terror against protected persons.

It is regarded as the only measure in the Geneva Conventions that explicitly uses the term
"terrorism". This article reminds that no one can be punished for an offence that is not directly committed.

The collective santions and similarities are forbidden as well as all the mesures of intimidation of the terror.

The text also highlights measures of intimidation and of terror who can be against a person under
control of enemies or on an occupied teritory®. It is forbidden to express these measures, highlight the
importance of protecting civilians of all forms of violence and exceeding.

Also the 27 atricle of the same convention ° completes the general rule based on which each part needs to
treat the civilians.

Persons subject to his authority and subordinate to the hostile part will be treated humanely as indicated in
the aforementioned article.*

Prohibiting the measures of intimidation or the terror, article 33 prevent the use of terrorism and
promote respect for the fundamental rights of individuals affected by armed conflict, particularly civilians
and combatants out of combat. This implies the need to treat all people individually and fairly, avoiding any
form of collective or arbitrary punishment.

In addition to that, article34 prohibits the taking of hostages™, besides the acts of brigandage in article 33. 2

However, it seems that the meaning of the term "terrorism™ as used in the Fourth Convention is more
limited than the meaning attributed to it at present.

2-Evaluation of article 33.

Article 33 of Geneva conventions prohibits the collective punishments and the measures of
intimidation or terror against protected persons. This provision is provided for abuse of power and ensures
respect for the fundamental rights of people affected by armed conflict.

The prohibition of terrorist acts is an important element is that protection. Terrorist acts, which
involves the use of random violence to panic civilians, are considered as dangerous violations of the
international humanitarian law. In addition, the aforementioned dispositions prohibit the deliberate attacks
to frighten civilians namely bonbardemts, or ambushes against civilians in the named areas.™

The importance of this text is highlighted by the fact that the Geneva Conventions have long
established the prohibition of all terrorism measures during international armed conflicts. This ban
underscores the imperative to protect civilians and prevent the use of indiscriminate violence to create
terror.

Integrating this prohibition in Geneva conventions. The international community recognizes the
importance of protecting the fundamental rights of people who got affected by armed conflicts and
promoting an environment which respects the international humanitarian law. This latter reinforces the
commitment to international peace and security, discouraging the use of terrorism as a means of pursuing
political and ideological goals.
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Article 3 common and the Additional Protocole Il, applicable to armed conflicts non-international, have
been formulated respectively from 1949 and 1977. They don’t reflect adequate manner of the characteristics
of contemporary armed conflicts which differentiate traditional civil wars.'*

b)-Prohibition of Terrorism in the First Additional Protocole Related to CAl of 1977.

In this section, | will address the prohibition of terrorist acts in accordance with the provisions of the
Protocol relating to the protection of civilians and civilian property, as well as those concerning methods
and means of combat.

1-The Terrorist Acts Oriented against Civilians and Civil Property.

Avrticle 48 of the first additional protocole is considered as elementary basis for all the
dispositions linked to the protection of civilians. It sets out the essential principles and specific rules
for ensuring the protection of civilians in times of armed conflict.

Terrorist acts intentionally which target civilians and civilian property are prohibited.
Additional Protocol | prohibits attacks specifically targeting civilians themselves. Section 51(2)
clearly states that it is prohibited to target the civilians, as well as civilian individuals. * This
prohibition is explicitly and unambiguously worded and applied to various meanings and
situations.'®

It is necessary to distinguish civilians from combatants and civilian objects from military objects
in order to ensure the security and protection of civilians and civilian objects from the dangers associated
with military operations.*’

The prohibition stated in the second paragraph of Article 51 requires particular attention due to
its implications. The first sentence clearly and explicitly prohibits attacks against civilians, which may
include most acts of terrorism. However, the second sentence prohibits acts of violence whose primary
purpose is to sow terror among civilians. These actions do not necessarily have to be specifically
directed against civilians; what is important is the intention to sow terror among them. Thus, ultimately,
even threats of violence aimed at sowing terror are prohibited.

It is worth considering Article 44 of Additional Protocol I, which sets out new conditions for the
status of combatants in international armed conflicts. However, the only relevant question in this regard
is whether Article 44 weakens the prohibition of terrorism in a way that encourages terrorist acts. In
reality, article 44 does not modify the accompanying obligations of combatant status.

According to Articles 43 and 44, there is no distinction between two categories of combatants:
"regular combatants™ who are subject to all obligations of the laws of war, and "guerrillas” whom some
consider partially exempt from these obligations. All combatants are liable to prosecution for violations
of these laws, and in certain circumstances, for committing war crimes. Article 44 does not exempt from
observing the traditional obligations of humanitarian law and does not guarantee immunity from the
consequences of an act of terrorism.

The notions of vulnerable, soft, and hard targets, as well as public and crowded spaces, are
relatively recent in the fight against terrorism. Furthermore, they are not defined within a specific
international legal framework. Their interpretation varies depending on the context and the type of
discussion (political, legal, operational, and technical) in which they are employed.*®
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2- Terrorists Acts Related to Methods and tools of Fight:

International humanitarian law prohibits terrorist acts during international armed conflicts and
ensures protection for civilians and civil properties. Nevertheless, it is relevant to wonder whether there are
provisions that would also prevent terrorist acts against the armed forces?

The answer provides no evidence of this, since the members of the armed forces of active
participants in military operations simultaneously constitute legitimate targets, allow soldiers to shoot, and
then allow themselves to be shot, which in civilian terms, would appear to be an act of terrorism, but when
it is considered an act of legitimate war when directed against a hostile power .*°

The right of the parts to choose methods and means of combat has limitations, since the first paragraph
imposes restrictions, while the second prohibits the use of methods of war likely to cause unjustified
suffering.?’

B)-Prohibition of Terrorist Acts in non-International Armed Conflicts.

Despite the fact that the word "terrorism" is not used in Article 3, and that its wording was brief, it
prohibits terrorist acts through the aforementioned terms, and leaves no doubt that terrorist acts, in any
form, even in internal conflicts, against people who are not involved are absolutely prohibited.

In this section we will focus on the prohibition of terrorism in article3 common (a) and the dispositions of
additional protocole 1 (b) besides the war against terrorism since thellth of Decembre 2011 (c).

a)-Common Article 3 of the 1949 Geneva Conventions and of the Additional Protocole?2.

Article 3 involves the fundamental princilples which are applicale to non-international armed
conflicts. Its objective is to ensure a protection for individuals who donnot participate directly in hostilities
as well as civilians, injureds and patients in addition to persons who are personnes encaptivities or in
detention.

Among the clauses, the most significants appear in the first protocole, it is clearly affirmed the
respect of rules based on which pacific civilians need to be, in the possible measure, being kept away from
hostilities and get benefit of a general protection against the risks related to its operations.*

Besides, the article 51 (2) of the additional Protocole It states clearly that it is prohibited to control the
armed attacks targeting civilians either in a collective collectif or individual way reinforcing their protection
in armed conflicts.

The article aforementioned also enshrines the principle of general immunity, which stipulates that
civilians should not be punished for terrorist acts committed by others.

This means that civilians should not be deliberately attacked or used as targets in military
operations. The protection of civilians is a central concern of international humanitarian law, and any act of
violence or terror against them is strictly prohibited.

But the second sentence note the population never have to experience threats of violence for the purpose of
sowing the terror among civilians.?

The use of terrorist methods in international armed conflicts constitutes war crimes and results in serious
violations of article 85 of Protocol | as well as the Fourth Geneva Convention.
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Paragraph 4 of the article 51 as cited, prohibits the conduct of indiscriminate attacks during armed conflicts,
which encompasses military actions (or any form of violence) not directed at military objectives.

Attacks in times of war without discrimination, including, as cited in Article 51/4.
Military operations (or any act of violence) not directed at a military objective, are prohibited.

Furthermore, Article 75 of Protocol | prohibits violence against any persons under the control of the
hostile party, specifically any act or threat of violence whose main purpose is to sow terror among the
civilians.

The international humanitarian law proscribed the attachs against the civilians’ properties, the
cultural properties as well as the, getting benefits of special protection all of which enjoy special protection
in accordance with the provisions of Articles 52 and 53 of Additional Protocol I. Additionally, it prohibits
damage to installations containing hazardous materials such as dams, bridges, and nuclear power plants.?

The First Additional Protocol, in its Article 52, adds detailed rules regarding the prohibition of the
destruction of civilian installations, particularly those that are part of urban infrastructure.

Under the Statute of the International Criminal Court, murder is considered a war crime in both
non-international and international armed conflicts. According to the statutes of the two International
Criminal Tribunals for the former Yugoslavia and for Rwanda, 2* as well as the Special Court for Sierra
Leone, the murder of civilians and non-combatants is strictly prohibited. This prohibition is also present in
many military manuals and in the legislation of numerous national and international legal systems.?

The International Committee of the Red Cross has regularly condemned numerous killings of civilians and
non-combatants associated with armed conflict.

The importance of taking appropriate measures has also been emphasized by the International
Commission of Jurists, the African Commission on Human and Peoples' Rights, the European Court of
Human Rights, the Inter-American Commission on Human Rights, and the Inter-American Court of Human
Rights to ensure that force is limited to what is strictly necessary, to investigate suspicious deaths, and to
ensure that there is no "arbitrariness” when human losses occur, specifically including assassination, any
form of mutilation, torture, and cruel treatment.

b)-Dispositions of the Additional Protocole Il1of 1977 .

The Second Additional Protocol of 1977 for the protection of victims of non-international armed
conflicts affirms and develops the rules stated in the common Article 3 of the four Geneva Conventions. It
expands and enhances the scope of protection offered in various areas.

These dispositions reinforce the protection of individuals who suffered from non-international
armed conflicts ensuring that they are well treated, respected and protected as prisoners. In short, the second
additional protocol of 1977 consolidates and extends the rules set out in Common Article 3 of the Geneva
Conventions. It highlights the essential guarantees for the protection of victims of CANI.%

A precise set of legal provisions ensures the protection of civilians detained by the adversary against
any form of unjustified violence. These provisions need to be apply fully and unconditionally and donnot
have to be circumvented for reasons of retaliation. The impact of this innovative provision in the law of
non-international armed conflicts is significant. Although this concept may be implicit in the general
principles concerning methods and means of war, it has been reaffirmed by representatives of the
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international community and incorporated into regular international law. Thus, the prohibition of terrorist
activities in internal armed conflicts is now firmly established.

Article 4, in its first and second and the aforementioned second paragraph, will revisit the essence of
Common Atrticle 3 to the Geneva Conventions, particularly paragraph (a), (b), (c). The explicit mention of
terrorist acts contained in paragraph 02 (d) of the article's text is important, as it is the second time that the
word "terrorism" appears explicitly in a document of IHL, one of the instruments of IHL from the Fourth
Geneva Convention of 1949.%

2 nd part.
Challenges and Means of IHL to Fight Terrorism.

The IHL provides for various measures to combat terrorism during armed conflicts. However, the
increase in terrorist incidents is a significant challenge for the international community, which must seek to
increase pressure on terrorist groups through various methods.

It imposes on States the obligation to combat terrorism. According to Article 1 common to the 1949
Geneva Conventions, which is part of the general principles of international humanitarian law (IHL), States
must respect and ensure respect for humanitarian law. This obligation means that states must not only
comply with humanitarian law when participating in an armed conflict, thereby excluding terrorism as a
method of combatting, but also that they must use the means at their disposal to ensure individual
compliance with these standards.

It forces countries to fight against terrorism. Based on the articlel common in conventions of
Geneva 1949, which take part in the general principles of international humanitarian law. This obligation
show that states need to not only respect the humanitarian law when participating in an armed conflict, thus
excluding terrorism as a combatting means, but also have to use the means at their disposal to ensure
individual compliance with these standards. %.

The very serious challenges (A) posed by the unprecedented escalation of waves of terrorism Can be
a motivator for the international community and seeking to multiply the measures and means to intensify
the confinement of terrorist organizations and fight resolument against terrorism. (B)

A)- Challenges Identified by International Humanitarian Law to Fight Terrorism.

Since the attacks of September 11, 2001, the omnipresence of that phenomenon provoked a shocking
reaction by the states to the extent that they considered it as an engendering for war.?

The IHL is based on the fundamental principles specifically applicable to the fight against terrorism like the
prohibition of attacks against civilians and the principle of distinction and in delicate of prohibition of
methods and tools of illegal combat. The IHL faces a contemprory conflict between:

1)- The Inapplication of IHL in the Fight against Terrorism.

The lack of application of international humanitarian law is a fundamental problem, the
dramatic consequences of which are frequently mentioned in the media. These transformations
undermine various aspects of humanitarian law and intensify the already vulnerable conditions of
people affected by conflict. At the legal level, they represent violations of capital standards, and
imperative.®
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Like public international law, supervision of the implementation of international humanitarian law
is based on mechanisms for the participation of States.

Avrticle 1 common to four convetions of Geneva 1949. The conventions state the obligation
of the parts to “respect and enforce” the requirements. This obligation now applies to all states,
whether or not they are parts of a particular conflict and whether or not they are formally bound by
the Conventions.™

On the ground, compliance with (IHL) depends largely on the political will of the parts to
the conflict and the ability of the international community to enforce these standards. Although IHL
is crucial to reducing suffering in times of war, it is unfortunately often violated due to various
factors and considerations.

2) Means and Methods of War.

The modes of action that a state can legally implement to defend itself depend on the situations it
faces. Terrorism can take many forms, ranging from individual acts to state-backed operations. This last
situation raises the question of a possible response of one State against another State.*?

Technological advances in weapon systems, such as autonomous weapons, allow the selection and
engagement of targets without direct human intervention after initial activation by an operator. From a
humanitarian perspective, the loss of human control and discernment over the use of force leaves
individuals severely exposed to the effects of armed conflict, be they civilians or combatants. Moreover, it
raises important challenges in terms of respect for international law, in particular international humanitarian
law (IHL), and raises fundamental ethical questions for humanity, to the extent that it effectively replaces
human decision-making about life and death driven by sensors and software and machines.*®

Terroristes look for, use, manipulate and diverses technologies in the vein of their operations,
especially off-the-shelf technologies, which are readily available. Drones, in particular, have been identified
as a threat.*

3)-Humanitarian Access.

Humanitarian assistance during armed conflicts, and the ability of independent humanitarian
organizations to negotiate autonomously with the parties involved, are often faced with national security
and political pressures. International humanitarian law seeks to strike a balance between the security needs
of parties involved in armed conflict and the humanitarian imperative that, even in the midst of hostilities,
civilians and non-combatants must be able to access the goods and services necessary for their survival.*®

The crises that IHL continues to witness are mainly due to parties' failure to comply with IHL and
are exasperated by the inability of parties and the international community to find political solutions to end
them.

Similarly, the most important obstacle to the deployment of humanitarian activities that are
commensurate with the needs of populations affected by armed conflicts generally lies in the situation on
the ground, where access is often difficult, or even impossible for security and/or political reasons. A
growing and dangerous politicization of humanitarian action only aggravates this problem.*®
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4)-The Presence of Military Companies

The presence of private security agents (PMSCs) in armed conflict situations can present particular
risks regarding effective protection of the civilian population. This is especially the case when these
companies and their personnel lack appropriate training or sufficient motivation to respect the provisions of
International Humanitarian Law (IHL) and other applicable legal frameworks, and are not subject to
effective accountability procedures for violations of IHL or other offenses.*’

PMSC face significant challenges in complying with IHL due to their private nature, their
lack of accountability, regulatory difficulties, and operational complexity. Robust private control
and regulation measures must be put in place to reduce the risk of IHL violations by these non-state
private actors. *

Furthermore, Private Military Companies (PMCs) pose significant challenges regarding individual
accountability. They may sometimes evade legal prosecution due to legal ambiguity and the
involvement of individuals from various nationalities . *°

PMCs may include clauses in their contracts that limit their legal liability in case of
misconduct by their employees. We also observe difficulties in collecting evidence and testimonies,
which can hinder investigations and legal proceedings. Furthermore, the lack of international
regulation governing individual accountability of PMC personnel means that this responsibility
often relies on national laws and bilateral agreements.

To overcome these challenges and promote individual accountability among PMC
employees, national and international regulations must be strengthened. This includes developing
transparency and maintaining accountability mechanisms, particularly through independent
investigations and, if necessary, judicial prosecutions in cases of misconduct. It is also important to
raise awareness among PMC employees about their responsibilities under IHL and to encourage a
culture of human rights and IHL within these organizational levels.

B)-International Organisms Supporting IHL in the Fight against Terrorism.

Concerning international organizations that support international humanitarian law (IHL) in
the fight against terrorism, It is often accepted that existing institutions, as well as other legal
branches such as human rights and international criminal law, allow IHL to regulate and punish
inappropriate acts.

1)-The Role of International Competent Instances in Fighting against Terrorism.

United Nations conventions and resolutions of the United Nations Security Council establish the
global legal framework for combating terrorism. Security Council resolutions 1269 (1999), 1368, 1373, and
1377 (2001), as well as the 12 United Nations conventions and protocols on combating terrorism, form the
basis of this framework and address specific aspects of this fight. Furthermore, a number of documents
from the OSCE, including the Helsinki - Istanbul Summit Declarations, have reaffirmed the OSCE's
commitment to combating terrorism in accordance with the United Nations Charter. It is important to
ensure that participating states respect the existing instruments and commitments to combat terrorism
broadly and effectively.*’

Moreover, in the face of the September 11 attacks, the United States could not do without the
intervention of the UN.*
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These are legal international commitments and political commitments made to combat terrorism.
2)- The role of contracting parties in reducing and combating terrorism

Terrorism has been unanimously recognized by all countries as the greatest threat to peace,
security, and economic and social development. has stability, to the enjoyment of human rights.

The duty to respect international humanitarian law rests with States parties to relevant conventions
and protocols, as well as with non-State armed groups that have agreed to be bound by them. However,
effective implementation and compliance with international humanitarian law can vary depending on
many contextual and political factors.

Moreover, Article 88 paragraph 1 of Additional Protocol | to the Geneva Conventions of 8 June
1977, for the protection of victims of international armed conflicts, stipulates that States Parties undertake
to provide as much judicial cooperation as possible in any proceedings related to serious breaches of the
Conventions or this Protocol.

Thank to that disposition of additional Protocole I, mutual legal assistance in criminal matters
strengthens the capacity of national courts to punish serious violations of international humanitarian
law.*

The first path taken by governments is to amend the criminal law to adapt it to the terrorist
threat.*®

The second path The State’s policy of extending the enemy status to include the category of
terrorist combatant without including the rights guaranteed to armed combatants. The United States
took the furthest step in creating the category of “unlawful combatants” following the September 11,
2001 attack.**

They also refused to apply the Geneva Conventions to al-Qaeda members whom they described
as “illicit combatants” or “enemy combatants”. Most of these «enemy combatants» were transferred
to be held there, on the American naval base of Guantanamo.*

However, it is often difficult to ensure universal application of these rules, since international
humanitarian law is largely characterized by its self-regulated application. Despite the existence of
international institutions such as the United Nations, the International Court of Justice and the
International Criminal Court, countries are reluctant to cede part of their sovereignty to a
supranational regulatory body .

3- International Court Specialized in materials of Terrorism

The basis, there were no international courts specifically specialized in terrorism. However, there
were several international tribunals and international judicial mechanisms that had jurisdiction to try
individuals accused of terrorism-related crimes, including war crimes or crimes against humanity
committed in the context of armed conflict.

The criminal repression of terrorism is difficult to bring to justice by international jurididctions in
that it does not have a general competence in this field.*’

Institutions, including international criminal tribunals, which conduct retrospective investigations
into violations committed by organized armed groups or their members, face the challenge of applying a set
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of legal rules that clearly require that the primary norms of international humanitarian law (IHL) be
respected by a given State.®

a) -The International Criminal Court:

The International Criminal Court (ICC) has the capacity to prosecute individuals accused of war
crimes, crimes against humanity, and genocide. Although the ICC is not solely an anti-terrorist court, it can
also handle cases of terrorist acts committed during armed conflict if they fall under its jurisdiction.*®

b)-:The Special Tribunal for Lebanon (STL):

The Special Tribunal for Lebanon (STL) was created to try those responsible for the 2005
assassination of former Lebanese Prime Minister Rafik Hariri, an act often referred to as an act of terrorism.
Although this tribunal is specific to Lebanon, it can be cited as an example of international tribunals created
to deal with acts of terrorism.>®

c)-The Ad hoc International Penal Tribunals:

In the past, the international community has created specialized tribunals to try war crimes and crimes
against humanity arising from specific conflicts. For example, the International Criminal Tribunal for the
former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) were established to
try conflict-related crimes in the former Yugoslavia and Rwanda, respectively. >

The consecration of the war crime of terrorism allowed the ad hoc tribunals to determine the material and
moral elements.>?

d) International Tribunals

However, it is worth mentioning the important role of internationalized or mixed tribunals, such as
the Special Court for Sierra Leone (SCSL), which was created following an agreement between the UN and
the government of Sierra Leone signed on 16/01/2002 (Resolution 1315). Its jurisdiction extended to
serious violations of international law, as well as certain crimes under Sierra Leonean law.*®

On the other hand, it is not excluded that international criminal courts may have to rule on cases of
terrorism to the extent that they apply the rules of customary IHL.>*

e)-National Courts and anti- terrorism law:

The majority of terrorism-related cases are handled at the national level by national courts, in
accordance with national anti-terrorism laws. Many countries have established specialized laws and courts
to combat terrorism.>

These actions must respect the law, meaning national legislation and international law, especially
norms related to human rights. Regardless of the perpetrators’ motivations, acts of terrorism committed
outside of armed conflict must be prosecuted by national or international law enforcement authorities.
States can take various measures to prevent or suppress terrorist acts, such as gathering intelligence, police
and judicial cooperation, extradition, imposing criminal penalties, financial investigations, asset freezing, as
well as diplomatic and economic pressures against states suspected of supporting individuals involved in
acts of terrorism.>®

In addition, national legal traditions involve universal instruments and require their incorporation
into legislation upon ratification. This is not only due to the effective implementation of counter-terrorism
measures but also to the need to establish a legal basis for practitioners. However, while universal
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instruments against terrorism can serve as a useful legal basis for criminalizing terrorist crimes and for
international cooperation, it is clear that these instruments do not specify the sanctions imposed on
perpetrators of terrorist acts. This area falls under the sovereignty of countries and cannot be left vacant to
the benefit of criminals. On the other hand, countries cannot accept that their territories become safe havens
for terrorists. However, due to the rule of double criminality, failure to legislate would mean that it would
be almost impossible to proceed with judicial assistance or extradition, and more importantly, authorizing
someorg; to commit a terrorist act or even to prepare or order such an act would be impossible to bring to
justice.

In some cases, the state itself may be involved in terrorist activities or support extremist
groups, which hampers the state's ability to actively combat terrorism.

It is crucial to note that the effectiveness of anti-terrorism legislation depends on its design,
implementation, respect for human rights, and its adaptation to the specific needs of each country.
Regular assessment of these laws and their effects is essential to ensure that they are effective while
protecting fundamental rights.

Terrorism is an emerging international crime that needs to assert itself in the international
legal space and not dilute in those that are already well established. Indeed, the stakes of defining
terrorism are far from theoretical; they shape the type of response that should be accorded to it.>®

On one hand, international humanitarian law (IHL) can only be applied to counterterrorism
when it takes the form of armed conflict. On the other hand, the prohibition of resorting to terrorism
during armed conflicts has been lifted, whose violation would lead from a war crime to a crime
against humanity to a crime of genocide.*

Conclusion.

Terrorism is considered as a relevant crime to criminal law. In certain cases, terrorist acts can
manifest in a context of an armed conflict, considered by the international law. Although the precise manner
in which IHL applies to terrorist groups is the subject of in-depth discussions, certain essential principles of
international humanitarian law are mentioned to illustrate their role in fighting against terrorism.

As a response to the main problem asked in that article it is important to note that criminal acts related to
terrorism are generally originated from national courts. However, they may also be subject to
international prosecution. This may occur through the application of provisions of international
humanitarian law (IHL), including Article 33 of the Fourth Geneva Convention, or with the support of the
principle of universal jurisdiction, which has profoundly revolutionized international legal systems.

The evaluation of the real effectiveness of IHL in the fight against terrorism depends on several
factors, notably the political will of States to respect and implement IHL, the ability of national authorities
to investigate terrorist crimes and bring those responsible to justice, as well as international collaboration to
prevent and suppress terrorism.

This study has come up with the following results:

1-The lack of agreement on a global and unified definition of terrorism has prevented international bodies
from developing mechanisms to combat it in a specific context.

2-Even in the absence of specific legal instruments, International Humanitarian Law (IHL) plays a central
role in combating terrorism by ensuring the protection of civilians and civilian property.
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3-1HL applies only during armed conflict and does not regulate acts of terrorism in times of peace.

4-IHL plays a crucial role in combating terrorism by setting standards and rules for armed conflicts,
ensuring the protection of the rights of captured individuals, and preventing abuses that could fuel terrorist
recruitment. It also provides a legal framework for the prosecution of suspected terrorists in international
courts.

5-International bodies have played a leading role in responding to and combating terrorism by establishing
conventions aimed at criminalizing terrorism internationally.

6-The Geneva Convention implemented Article 33, which clearly specifies the prohibition of "terrorist
measures™ or "terrorist acts,” and states the prohibition of collective punishments as well as all measures of
intimidation or terrorism. Similarly, Additional Protocol 11 (Article 4) prohibits "acts of terrorism™ against
persons who directly participate in hostilities or who cease to do so. The main goal of these provisions is to
ensure that neither individuals nor civilians are subjected to collective punishments, which notably create a
climate of terror.

7-Acts aimed at spreading terror among the civilian population are expressly prohibited by the two
Additional Protocols to the Geneva Conventions. These protocols stipulate that the civilian population, as
well as individual civilians, must not be targeted. In accordance with Article 51 of Protocol | and Article 13,
paragraph 2 of Protocol II, acts or threats of violence whose main purpose is to sow terror among the
civilian population are strictly prohibited.

Suggestions:

We can recommend that a comprehensive and unified definition of terrorism be defined in a way that paves
the way for the role of international bodies.

1- Prepare an international strategic plan adopted by States in accordance with international agreements to
eliminate the political and social causes of terrorism, economic discourse and media and intellectual
directive to fight terrorism, where there is an effective preventive role exercised by the mechanisms and
international cooperation with countries and not just a response to a specific incident.

2- Promote ratification and accession to treaties relating to the fight against terrorism.

3- Train and sensitize all actors involved in the fight against terrorism, the principles of IHL.

4- Promote international cooperation against terrorism at all levels.

5-Promote responsibility for terrorism-related violations of IHL and prosecute offenders before
national and international courts.

Introduce and recognize terrorism as a serious crime within the jurisdiction of the ICC, and in times
of peace and armed conflict.

6- Introduce and recognize terrorism as a serious crime within the jurisdiction of the ICC, and in
times of peace and armed conflict.

7- Protect civilians, especially vulnerable populations, from the harmful consequences

of terrorism and military operation

By implementing these recommendations, the international community can make a significant
contribution to reducing the impact of terrorism while preserving the fundamental principles of
international humanitarian law.

Finally, it must be said that it is undeniable that a world without armed groups would be desirable,

just as the total abolition of war would be tolerable
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Juridiction : Cour pénale internationale (CPI) Date de l'arrét : La CPI a rendu son arrét le 27 septembre
2016.

3-Tribunaux pénaux internationaux ad hoc :
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Tribunal pénal international pour I'ex-Yougoslavie (TPIY).

-Affaire Arrét Tadi¢ (Tadi¢ Trial Chamber Decision), IT-94-1 (TPIY, 7 mai 1997) :

Nom complet de 'affaire : Le Procureur ¢. Dusko Tadi¢ (IT-94-1)

Juridiction : Tribunal pénal international pour I'ex-Yougoslavie (TPIY)

Date de l'arrét : 7 mai 1997.

-Affaire rrét Blaskic (Blaski¢ Trial Chamber Judgment), IT-95-14-T (TP1Y, 3 mars 2000) :Le
Procureur c. Tihomir Blagki¢ (IT-95-14-T)

Juridiction : Tribunal pénal international pour I'ex-Yougoslavie (TPIY)

Date de l'arrét : 3 mars 2000.

4-Tribunal pénal international pour le Rwanda (TPIR) .

Arrét Akayesu (Le Procureur c. Jean-Paul Akayesu) :

Numéro de I'affaire : ICTR-96-4-T

Juridiction : Tribunal pénal international pour le Rwanda (TPIR)

Date de l'arrét : 2 septembre 1998.

5-Cours et tribunaux nationaux :

Etats-Unis: Affaire v. Zacarias Moussaoui

Numéro de dossier : 01-cr-455 (E.D. Va.)

Juridiction : Cour de district des Etats-Unis pour le district est de la Virginie (Eastern District of Virginia)
Date du jugement : Le verdict a été rendu en mai 2006.

Belgique :Affaire Salah Abdeslam

Relative aux attentats de Paris de novembre 2015.

Juridiction : Belgique, principalement la Cour d'Appel de Bruxelles.

Date de l'arrestation de Salah Abdeslam : Salah Abdeslam a été arrété le 18 mars 2016 a
Molenbeek-Saint-Jean, une commune de Bruxelles.

Proces : Salah Abdeslam a été jugé en Belgique pour sa participation présumée aux attentats de
Paris de novembre 2015, notamment pour sa fuite apres les attaques. Le procés a débuté en février
2021,

Verdict : Le verdict du proces a prononcé la peine de 20 ans de prison a son encontre pour la
fusillade de la rue du Dries a Forest le 15 mars. https://www.levif.be/belgique/justice/live/
Royaume-Uni et en Ecosse,Affaire Abdelbaset al-Megrahi.

Juridiction : Royaume-Uni et Ecosse

Date du proces : Le procés a eu lieu en 2001 aux Pays-Bas, a la Cour spéciale pour l'affaire
Lockerbie.

Verdict : Abdelbaset al-Megrahi a été reconnu coupable de I'attentat de Lockerbie et condamne a la
réclusion a perpétuiteé.

-Conferences and Colloques.

1-Hans-Peter Gasser, Interdiction des actes de terrorisme dans le droit international humanitaire, expose a
été presente lors de la 11° Table ronde sur les problémes actuels du droit international humanitaire, qui s'est
tenue a San Remo du 9 au 14 séptembre 1985. Une adaptation de ce texte a ete publiee en allemand dans
"V61kerrecht im Dienste des Menschen”, Festgabe Hans Haug, ed. Haupt, Berne et Stuttgart, 1986.
2-Comité international de la Croix-Rouge, Le droit international humanitaire et les défis posés par les
conflits armés contemporains, XXXlle conference international de la croix rouge-et du croissant -rouge
,Genéve, octobre 2015.

3-Olivier de Frouville et Sebastien Touzé ,Université de Paris, Pantheon -assas, ,70 ans aprés I'adoption des
conventions de Geneve: le droit international humanitaire confronté a de nouveaux défits, colloque
international, CRDH, édition Pédone 2022.
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Legal Textes
1-Quatriéme Conventions de Genéve du 12 aout 1949 relative a la protection des personnes civiles en temps

de guerre de 12/08/1949..

2-Convention de la Haye du 18/10/1907 relative au réglement concernant les lois et coutumes de la guerre
Convention de Tokyo du 14/09/ 1963 relative aux infractions et a certains autres actes survenant a bord des
aéronefs sur terre.-.

3-Premier protocole additionnel de 1977 relatif aux CAI.

4-Deuxiéme protocole addtitonnel de 1977 relatif aux CANI

Electronic Sites.

1- Conventions de Genéve et protocoles additionnels .http://www.icrc.org/.consulté le :18/09/2023.

2- Plan d'action de Bucarest pour lutter contre le terrorisme, https://www.osce.org/fr consulté le
02/10/2022.

3- CICR, base de données du droit international humanitaire ,https://ihl-databases.icrc.org/fr

consulté le :19/09/2023.

4- Protéger les cibles vulnérables contre les attaques terroristes, 2022,
https://www.un.org/counterterrorism, consulté le:12/09/2023.

5-Michael Lawless, le terrorisme un crime international ,http;www.journal. forces.GC.CA ,

6 -ONU bureau de lutte contre le terrorisme, https://www.un.org.consulté le :12/08/2022.

7- Droit international humanitaire, droit de la paix, droit des droits de I’homme et
désarmement,https://disarmamenthandbook.org.consulté le :19/09/2023

8- Daniel Fre, le droit international humanitaire et le controle des armements, Revue intérnationale de la
Croix-Rouge (RICR), n° 772, juillet-aout 1988.

pp 404-405 https://www.cambridge.org/consulté le :18/02/2023.

9- Marie-José Domestici-Met, Le droit face a la violence : I’inapplication du droit humanitaire,
https://books.openedition.org/.consulté le :03/09/2023.

10- Marie-Héléne Gozzi, La lutte universelle contre le terrorisme ,quelle morale pour nos Etats de droit,
presse de I'uni versité de toulouse, disponible sur le site, https://books.openedition.org.consulté
le:14/09/2023

11-Nato, programme de référence sur la lutte contre le térrorisme,2020. https://www.nato.int/cps/fr consulté
le:13/09/2022.

12-_fondation pour la recherche stratégique, Le nouveau cadre juridique d’intervention des forces armées en
milieu terrestre face au terrorisme, https://www.frstrategie.org/consulté le :17/07/2023

13- UNODC, question les plus fréguemment posées sur les aspects du droit internationales touchants la
lutte contre le terrorisme, nations unis new york,2009, https://www.unodc.org/.consulté le 10/10/2022.
14- La Croix-Rouge et I’application du droit international humanitaire: https://www.cairn.info/ consulté le :
20/09/2023.

15- Plan d'action de bucarest pour lutter contre le terrorisme, Annexe a la Décision
MC(9).DEC/1/Corr.1,disponible sur le site https://www.osce.org/files.consulté le 21/09/2023.

16- UNODC, Manuel pour la cooperation internationale en matiere pénale contre le terrorisme, New York,
2009,diponible sur le site, https://www.unodc.org/.consulté le 12/09/2023.
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