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Abstract :

The principle of "common but differentiated responsibilities” (CBDR) is a cornerstone of
the international climate change regime. It is not considered a fixed principle or is subject to
development, but it is subject to development in terms of application and validity, and the principle
of common but differentiated responsibilities is not limited to the international system of climate
change and does not stem from it, but it is undoubtedly its cornerstone. This system, consisting
primarily of the 1992 United Nations Framework Convention on Climate Change and the 1997
Kyoto Protocol, is itself a physical expression of this principle, as it allows for differential
treatment between the parties and thus precludes traditional coordination. Although it is debatable,
the reason for the differential is explained by the existence of more obligations than others in some
countries, which means justice and fairness. which in turn justifies the implementation of the
poverty reduction strategy for development
Keywords: common responsibility; climate change; differentiated responsibility; environmental
protection; international environmental law.
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Introduction:

The greatest obstacle facing international environmental legislation is the accomplishment of
fairness and equity amongst states. This issue has been a significant challenge for international
relations over the last few decades, in terms of the obligations that states have undertaken in response
to the existing environmental degradation, attempting to reconcile divergent economic and
environmental perspectives in service of the ultimate objective of environmental protection. Differing
contributions to environmental issues by industrialized and developing nations, on the one hand, and
different capacity of countries to combat environmental degradation, on the other, are the beginning
point for attaining international justice. Due to their poor economic and social conditions, as indicated
by the spread of poverty and different illnesses, the countries of the South cannot be held accountable
for environmental harm for which they were not responsible.

Countries of the Third World are afflicted by extreme poverty, which has caused them to worry
a fall in their economic growth due to a growing worldwide awareness of the need to protect the
environment and an increase in regulation. That restricts several economic activities, and as a result,
these nations struggle to satisfy their international environmental responsibilities. At the United
Nations Conference on the Human Environment in 1972, Indian Prime Minister Indira Gandhi
addressed the issue of poverty in light of the global trend toward environmental protection, stating,:
« We do not wish to impoverish by new environment, but we cannot forget the grim poverty of a
large number of individuals. How can we Those who live in villages and slums talk about protecting
the oceans, rivers, clean air and their privacy are all polluted. Evidence cannot be improved and
protected in the light of pervasive poverty. Poverty cannot be eradicated without the use of science
and technology ».

From this point of view, considerations of justice and equity have necessitated the imposition
of different responsibilities on industrialized and growing countries in many environmental
agreements. The application of this principle also makes compliance with the obligations of
developing countries conditional on the provision of technical and financial assistance from
developed countries, or on ensuring the transfer of technology to developing countries. The principle
of joint but differentiated responsibility is one form and still constitutes today the most important
principles in the ongoing international negotiations on many environmental issues, the most important
of which is the problem of climate change, which has made the object of divergent views between
the countries of the South and the North. Especially with many developed countries caught in the
current pace of development and indifferent to the damage it will cause in the future, this is revealed
by the statement by the President of the United States of America, Donald Trump when he announced
the withdrawal of his country from the 2015 Paris Agreement on climate change, since he has
explicitly stated that his country's interest is above all. And that his country is not ready to bear the
consequences of greenhouse gas emissions when he declared: "It is time for us to think about our
cities, companies and countries before thinking of Paris in France."

1 - THE GENERAL BACKGROUND

The presence of differences between nations, on the one hand, and ecological and economic
interdependence, on the other, has created a variety of obstacles for international cooperation
endeavors. Integration of varied states into environmental treaty regimes is a barrier in international
environmental cooperation. Over the course of more than three decades of environmental
conversation, governments have developed a conceptual legal framework, arrived at a variety of
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burden-sharing arrangements, and implemented a number of principles in order to incorporate diverse
states into international environmental regimes. The Principle of Common but Differentiated
Responsibilities (hereafter CBDR) is one of the most effective principles in the international legal
regime governing environmental law?.

The concept of "common but differentiated responsibilities” (CBDR) is receiving increasing
recognition in international law. "Common" suggests that certain risks affect and are affected by every
nation on earth. These include not only the climate and the ozone shield, but all risk-related global
public goods, including peace, public health, and terrorism. In reducing the mutual risks, all nations
should "cooperate in a spirit of global partnership.” Responsibilities are said to be "differentiated,"
however, in that not all countries should contribute equally. CDR charges some nations, ordinarily
the Rich, with carrying a greater share of the burden than others, ordinarily the Poor?.

First :General consept

The notion of common but differentiated responsibility had, in effect if not in form, made its
appearance prior to Rio, it was in Rio that it was clearly enunciated as a principle. This principle finds
specific mention in the United Nations Framework Convention on Climate Change (FCCC),
concluded at Rio, and is arguably the basis for the international compact on climate change®. Where
The CBDR concept legitimizes commitment asymmetry. Although asymmetrical rights and
obligations among states are not novel in and of themselves, they nevertheless represent a departure
from the customary international law and multilateral accords that normally apply to all nations®.

Second :The principle CBDR in international agreements

States have developed specific international law, starting with the United Nations Framework
Convention on Climate Change (UNFCCC, 1992), supplemented by its Kyoto Protocol (1997) and
then by the Paris Agreement (2015). All three instruments are widely ratified (the UNFCCC has 197
Parties, the Kyoto Protocol 192 and the Paris Agreement 175), but the regime has been slow to
develop and is insufficiently ambitious. It has not been able to prevent a temperature increase that is
already being felt and is likely to increase in the future®. Noting that the expression "the principle of
common but differentiated responsibilities” appeared at the beginning of the 1970s of the last century,
when the Conference on the Human Environment held in Stockholm in 1972 declared that the
protection of the environment is a " common responsibility ”of all mankind ; The conference noted
that environmental problems in developing countries are "largely due to insufficient development”.
In the seventh paragraph, it says : « To achieve this environmental goal will demand the acceptance
of responsibility by citizens and communities and by enterprises and institutions at every level, all
sharing equitably in common efforts. Individuals in all walks of life as well as organizations in many
fields, by their values and the sum of their actions, will shape the world environment of the future® ».

The CBDR principle is acknowledged in the preamble and inparticular reaffirmed in the article
3.1, 3.2, 3.3 and 4.5 of the UNFCCC. However, application of the CBDR principle under the
UNFCCC is that only developed countries are required to have commitments of reducing GHG
emissions to their 1990 levels by the year 2000, in addition to providing financial resources, including
for the transfer of technology to developing countries. As a matter of fact, none of mandatory
instruments in the UNFCCC is imposed upon developing countries for taking essential
responsibilities to control GHG emissions. The Kyoto Protocol reiterates the CBDR principle in the
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article 107 but provides quantified reduction target of GHG emissions for each specific developed
country and as well introduces various flexible mechanisms and funds for developed countries to
achieve their commitments of technology transfer and financial assistance to help developing
countries. Developing countries, however, are still free from any operational obligation under the
Kyoto Protocol®.

2- THE CONTENT OF THE PRINCIPLE

The UN Framework Convention on Climate Change (UNFCCC) includes the principle of
“common but differentiated responsibilities and respective capabilities”. This principle has been
widely used to determine differential national responsibilities for mitigation efforts. But the principle
of differentiated responsibilities can also be applied to allocating responsibility for climate change
itself, and damages related to climate change, on the grounds that countries that have contributed
more to global emissions are more responsible for related problems than those that have contributed
less®.

First : The Two Components Of the principle

The discussion regarding the content, legal significance, organizational status, and application
of the principle of common but differentiated responsibility that took place within the ILA
Commission, whose first report was published in 2010, is an excellent description of the divergent
perspectives on the content. Whereas some members of the ILA Committee, such as Canada's Jutta
Brunnée, believe that this principle is fundamental to the future interpretation, implementation, and
development of the climate change system, it is necessary to define the aspects of the principle and
the concept of each element within it in order to determine which elements are subject to agreement
and which can remain in place. Opposition and any potential changes to its meaning.

1.Common responsibility

The notion of "common responsibility” has been utilized for a very long time. Since 1949,
several Member States have opted in various agreements to consider tuna a common concern of the
States (common concern), which obligates them to take all necessary steps to safeguard this species
of fish. Numerous contemporary international environmental accords, such as the 1992 United
Nations Framework Convention on Climate Change and the 1992 United Nations Convention on
Biological Diversity, have utilized the same word. All members of the international community are
obligated to provide the essential means for the preservation of anything regarded as a component of
humanity's shared heritage. Just like the term indicates, this ‘common responsibility’ is closely linked
to ‘a common heritage/concern of mankind’, which is a term that has been prevalent in many
international regulatory contexts for quite some time. It is also stated first in the preamble of the
UNFCCC that ‘change in the Earth’s climate and its adverse effects are a common concern of
humankind’. The ‘common’ responsibility of CBDR can be regarded as building on that notion,
which means that an issue — in this case the environment — forms a collective heritage to which
everything else is linked, thus also calling for cooperative action from all mankind to address
associated concerns®®.

Principle 7 was particularly controversial, with the text satisfying neither developed nor
developing States. Whilst developed States disliked the idea of being held legally responsible for their
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past acts of environmental degradation, many developing States felt the final text failed to specifically
blame the North for its past and current behaviour. The G77 Group of developing States was
particularly disappointed as its own proposal for Principle 7 had been rejected. As originally
formulated, it read™! :

«... The major cause of the continuing deterioration of the global environment is the
unsustainable patterns of production and consumption, particularly in developed countries In view
of their main historical and current responsibility for global environmental degradation and their
capability to address this common concern, developed countries shall provide adequate, new and
additional financial resources and environmentally sound technologies on preferential and
concessional terms to developing countries to enable them to achieve sustainable
development!?.. ».While the seventh principle of the Rio Agreement of 1992 was formulated as
follows:Principle 7.2 « The developed countries acknowledge the responsibility that they bear in the
international pursuit of sustainable development in view of the pressures their societies place on the
global environment and of the technologies and financial resources they command **». In general, the
recognition of the principle of direct responsibility desired by the developing countries through the
Group of 77, or even as the developed countries wished, through the Rio Principles of 1992, does not
negate not the responsibility of these countries for the environmental deterioration that is taking place
in the world, and proof of this, the Emissions Gap Report'* for 2021 clearly indicated the magnitude
of these emissions from developed countries such as China, the European Union, the United States
of America®®, as well as India.

2. Differentiated responsibility

There may be disagreement over exactly which states to classify as great powers and the form
that great power responsibility should take, whether it should be attached to special rights, or its moral
character. However, there is both a demand for and good reasons to want great powers, however
defined, to take on differentiated responsibilities for ensuring the environmental integrity of the
planet or avoiding dangerous environmental change to planetary ecosystems?®.

Whatever the actual justification of the notion of differentiated responsibilities, it is abundantly
clear that it plays a very significant part in many international environmental regimes. And this
significance is likely to increase as developing States continue to take an active role in environmental
policy and law-making. However, the international community's reliance on differential obligations
is not without its critics who note that it jeopardises the very purpose of international environmental
law'’.

3 - The basis of the differentiation of responsibility

The development of differentiation can be explained from two different perspectives. Firstly,
differential treatment is based on a recognition that deep inequalities must be addressed to ensure the
legitimacy of the international legal order. Equity is at the root of measures that seek to foster
substantive equality in a world structured around formal equality. Secondly, differentiation is the
product of the convergence of different interests in international negotiations that offer a basis for
diverging from the usual reciprocity of obligations. In International Environmental Law, differential
treatment reflects equity considerations, as well as the necessity for the North to offer suitable
conditions to countries of the South to entice them to join environmental regimes on issues of global

146 The principle of common but differentiated responsibilities
-Concept and prospects—



Beddiar Maher

importance!®. The difference in responsibility is based on the capacity and effectiveness to deal with
environmental risks, and not on the equality between countries in the face of these risks. The principle
of differentiated treatment!® between developed and developing countries was widely applied in some
international environmental treaty instruments, such as 1987 Montreal Protocol to the Vienna
Convention for the Protection of the Ozone Layer and the 1991 protocol to the 1979 Convention on
Long-Range Transboundary Air Pollution, following provisions that international technical and
financial assistance should be provided to developing countries from developed countries to help
them meet ‘any costs which may emanate from their incorporating environmental safeguards into
their development planning’ in the Stockholm Declaration of the United Nations Conference on the
Human Environment in 19722,

First : Contribute to environmental degradation

As a result of the drive for expanding wealth and economic competitiveness between nations,
it has become evident that these nations look to nature for economic growth factors. This factor has
significantly contributed to the deterioration of the natural environment of wealth-producing
countries, not only in these countries, but also in non-wealth-producing countries, resulting in a
significant environmental imbalance among these nations, which is borne by the industrialised
nations.

Environmental degradation has become a dreadful problem and burning issues for the present
world irrespective of a country who is responsible for it. Environmental degradation is a global issue
and all countries are facing serious threats from environmental deterioration. Environmental
degradation can be defined as exhaustion of natural resources such as land, water, and air. It’s the
change towards the ecosystem which is undesirable for environmental health. Increasing human
activities, the use of fossil fuels in the part of industrial production and energy consumption has raised
the anthropogenic impacts and uplift the global temperature and put maximum pressures on earth
resources in direct and indirect ways?..

Defining environmental degradation poses a much more difficult task. The World Bank’s 1992
World Development Report cites deforestation, land degradation, water shortage and contamination,
air pollution, and the loss of biodiversity as some of the many environmental problems we face today
in both developed and developing countries. However, unlike poverty which can be defined, at the
minimum, on the basis of human nutritional requirements, environmental degradation comprises a
large degree of subjectivity on the part of the agents involved or who own the resources. Different
ecosystems as well as different values placed on environmental resources by different societies makes
the definition of environmental degradation difficult and complex??. The shift of many countries, and
in particular the United States, towards corporate plutocracies, with wealth (and thus power)
transferred in large quantities from the poor and middle-classes to the very rich, is clearly doing
enormous environmental damage. The successful campaign of many of the fossil fuel companies to
downplay the threat of climate disruption in order to maintain the profits of their industry is a
prominent example?®,

Second: The historical and humanitarian responsibility of the developed countries

Even though difficulties in framing historical responsibility are especially complicated by the
growing emissions in rapidly industrializing states of the Global South, one of which (China) is the
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world’s foremost current emitter. Moreover, the proportion of emissions from many industrialized
countries of the Global North in times past are often much larger than their current share. During the
period 1850-2002 industrialized countries were responsible for three times the carbon-dioxide
emissions of developing countries. The United States is responsible for 20 per cent of total
cumulative carbon-dioxide emissions, and the European Union for 17 per cent.Developing countries
account for the majority of current emissions?.

The interpretation of the CBDR principle is still in debate, no matter which interpretation is, it
is generally recognized that both common responsibilities and differentiated responsibilities should
be enlisted when the CBDR principle is considered. In the context of international environmental law,
common responsibilities demonstrate that each country, whether rich or poor, should participate in a
common effort and bear the burden of protecting the environment, whereas differentiated
responsibilities indicates that developed countries should take the lead and more burdens due to their
large historical and current contributions to environmental deterioration. However, in terms of
applying the CBDR principle, measures to ensure the common responsibilities for all countries and
to differentiate the responsibilities between developed countries and developing countries are highly
dependent upon specific instruments>.

Third : Variation in the capabilities of countries

Although the SDGs focus on global emissions reductions, it is important to observe the
principle of “common but differentiated responsibility,” whereby high-income nations (referred to in
the climate agreements as Annex-1 nations) will need to make more aggressive reductions than poor
nations, given their greater historical responsibility for emissions and their greater capacity for
managing the costs of transition to a zero-carbon future. The principle of common but differentiated
responsibility is also embodied in the SDGs. Anderson and Bows (2011) have modeled the emissions
reductions necessary for achieving a 50% chance of staying under 2°C (more relaxed than the two-
thirds chance that the UNFCC calls for), in the absence of BECCS. They assume that non- nnex 1
nations defer peak emissions until 2025, and thereafter are able to mitigate at 7% per year (an
ambitious assumption)?®.

1. Technological and financial capabilities

Environmental justice refers to the full participation of those affected by environmental risks
or harms in environmental lawmaking and policy-making. Procedural environmental justice has
limited relevance to debates around the principle of differentiation, although it can be argued that
states in the Global South often lack the capacity to participate fully in the negotiation and operation
of environmental treaties because of financial and other capacity restraints. This can carry important
substantive outcomes in terms of the development and implementation of international law?’.

Where the capabilities of countries are considered the second basis for holding responsibility
for global environmental deterioration, through which a distinction is made between the responsibility
of developing and developed countries. The various environmental agreements included a reference
to the need to establish the responsibility of states according to their capabilities, which was stated in
the seventh principle of the Rio de Janeiro Declaration on Environment and Development of 1992,
which reads: « ... The developed countries acknowledge the responsibility that they bear in the
international pursuit of sustainable development in view of the pressures their societies place on the
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global environment and of the technologies and financial resources they command ». The first
paragraph of Article 3 of the 1992 United Nations Framework Convention on Climate Change called
for industrialised nations to be the pioneers in combating this phenomena due to their capabilities,
and mandated the following: « The Parties should protect the climate system for the benefit of present
and future generations of humankind, on the basis of equity and in accordance with their common but
differentiated responsibilities and respective capabilities. Accordingly, the developed country Parties
should take the lead in combating climate change and the adverse effects thereof. » The first
paragraph of Article 20 of the United Nations Convention on Biological Diversity of 1992 stipulates
that « Each Contracting Party undertakes to provide, in accordance with its capabilities, financial
support and incentives in respect of those national activities which are intended to achieve the
objectives of this Convention, in accordance with its national plans, priorities and programmes ».
While the second paragraph of the same article stipulates that : « The developed country Parties shall
provide new and additional financial resources to enable developing country Parties to meet the
agreed full incremental costs to them of implementing measures which fulfil the obligations of this
Convention... »

2. The problem of poverty in developing countries

Developing nations face numerous problems that do not fit the mold of traditional
environmental concerns, but which nonetheless have a dramatic impact upon the environmental
quality of those nations. A myopic view of the international environment has lead to the conclusion
that these problems are domestic and should be addressed with the resources of the developing
world?. This trend has been met with strong opposition from developing countries, which call for not
relying on their financial resources to protect the local environment of poor countries, as former US
President Donald Trump stated when he withdrew from the Paris Climate Treaty: "It is time for us to
think about our cities, companies, and countries before we think about Paris, France."

However, the basis for adopting the principle of common but differentiated responsibility over
the resources of developing countries, to face the environmental problems of poor countries, is not
limited to the problem of poverty and wealth for one or another country.

Rather, it depends primarily on the large impact of rich countries on the environment as a result
of their extensive exploitation of environmental wealth, in contrast to the inability of poor countries
to exploit this wealth, in exchange for the exorbitant bill that poor countries can pay on par with rich
countries if this principle is not adhered to.

In actuality, this equation raises numerous problems, the most important of which are: What
are the limits of poor countries' reliance on subsidies from affluent countries for environmental
protection? Should wealthy nations foot the tab for interminable environmental devastation coming
from the activities of developing nations? The truth is that the solution to these issues resides primarily
in the principle of shared but differentiated responsibility, which recognises a shared responsibility
for the conservation of the environment, or at least the protection of what may be. Protected in the
future, while acknowledging the differentiated responsibility of States, that is, to the extent of the
damage caused by States' activities that violate the natural system.

Because The difference in historical emissions between the North and the South is far from
negligible. Developed countries were responsible for more than three times as many emissions
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between 1850 and 2002 than developing countries while the latter host a much larger part of
humanity?.

4 - Effectiveness of the principle of common but differentiated responsibility

From an equity perspective, it is a key tool to reduce the effects that climate change will cause
in the most vulnerable countries. The architecture of the Paris Agreement defined a path where the
principle is essential for the development of the climate regime, understanding this principle as a
‘catalyst for climate action'. Therefore, with the Paris Agreement, the principle of common but
differentiated responsibilities recovers its natural dynamic elements. The challenge is mainly related
to taking care to avoid unbalanced interpretations of the principle of common but differentiated
responsibilities.

First : achieve equality

The principle of common but differentiated responsibility has an important place in
international environmental law because it enshrines justice between states for two main reasons:
first, it contributes to how to rationally exploit common wealth, such as global fisheries; and second,
whoever has more emissions bears greater responsibility. Professor Dinah Shelton believes that
justice-related methods, including the idea of common but differentiated responsibility, encourage
effective action on matters of common interest to all nations and contribute to the effective
implementation of principles. The principle is not only related to issues of ethics and fairness, but
also promotes environmental agreement compliance. In practise, industrialised countries must pay
the difference in duty to assure the participation of all nations in global environmental initiatives.

However, although the Paris Agreement includes all countries in its mitigation effort,
inclusiveness alone is not sufficient to consider a principle ‘effective’. The Paris Agreement certainly
side-steps earlier distributional conflicts and pushes for stronger international cooperation. Yet,
contrary to Falkner’s assertions, an assessment of the effectiveness of CBDR should not rest on
political realism alone, but also its ability to genuinely address climate change®.

Second: economic and political effectiveness.

The economic effectiveness of the principle of common but differentiated responsibility is
mainly represented in the cost that environmental impacts may cause on countries that are on the path
of growth, or that contain wealth that is exploited by developed countries, where this principle, when
applied, can distribute the transfer of cost to countries that exploit wealth. natural resources, and not
for the countries that have this natural wealth on their soil.

In general, effectiveness in this context can be thought of as being either environmental,
economic (that is, cost-effectiveness) or political. The environmental effectiveness of differentiation
is reflected in how the state of the environment responds to the measures taken based on an MEA: is
the treaty regime with a CBDR approach contributing to the amelioration of the targeted
environmental problem? Economic effectiveness is used to assess whether the treaty rules are
economically reasonable; for example, cost-effective- ness would, on the one hand, require that the
net marginal costs of parties to fulfil their treaty commitments be equal and, on the other, that the
benefits from taking action outweigh the associated costs. In contrast, political effectiveness in the
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context of CBDR would mean that the treaty arrangements find political support with the members
of the international community and that states, consequently. choose to participate in differentiation
regimes. CBDR is often used as an induce- ment for state participation, as an instrument to make a
regime more attractive for state!.

Conclusion :

This shift in motivation may be attributed in large part to the fact that some of today's growing
nations are responsible for greenhouse gas emissions, which negates some of the initial motivations
of fairness and justice. Typical of international negotiations, the reached agreement will likely be
based on the least desirable of the parties involved. There is little evidence to suggest that these
measures will be adequate to counteract climate change. There will be a surge in environmental
refugees, a loss of small islands (some of which are sovereign), and a heightened emphasis on security
and human rights issues. As a result of this fact, developing economies are feeling pressured enough
to "join the bandwagon™ of easing. Humanity has not been completely faithful to the norms of justice
and fairness in its actions since the United Nations Framework Convention on Climate Chang.

The principle of common but differentiated responsibility worked to correct the differences in
responsibility in the exploitation of natural resources between countries, however, in view of the lack
of proper application of this principle, or the non-compliance of producing countries with this
principle, the features of justice and fairness in the international environmental system have changed,
however, This matter should not underestimate the effectiveness of the principle of common but
differentiated responsibility, as some of the results reached through this study can be referred to.

1- The CBDR principle in law can be interpreted as the origin of a legal obligation and this can
be the main reason for the objections of developed countries.

2- The differentiated treatment assumed to address environmental problems does not seek to
directly benefit developing countries but to achieve global benefits.

3- The recognition of the principle of common but differentiated responsibilities in international
development law necessarily implies, at the international level, a review of the policy established by
developed countries and some interested international organizations to determine which countries are
eligible to receive official assistance, and this in turn means the different distribution of these
increasingly scarce resources.

4- The application of this principle involves shifting greater responsibility to those countries,
which are more developed in general, and which have contributed to a greater extent in the
degradation of the environment and which therefore had to respond in the same proportion, which
involves the irrational exploitation of natural resources.
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