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Jurisprudential issues related to the guardianship provisions: financial
transactions as a model
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Abstract:

In Islam, choosing the right guardian is very important. This is because the guardian has
heavy responsibilities. Not giving full attention to the guardianship provisions and
making the mistake of choosing a guardian in caring for orphans, minors, and the
disabled will cause their property and rights to be neglected. Therefore, this study will
examine the guardianship provisions, and issues related to the management of
beneficiary property such as alimony, endowment, charity, buying and selling, rental
and investment. The researcher uses descriptive analysis by collecting information
related to guardianship and then analyzing it, according to scholar views. In addition,
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the author also refers to the Islamic Family Law (Perlis) Enactment No. 7 Of 2006 in
Malaysia to find out the duties of guardians allocated by Islamic law. As a result, the
author found that guardian has their provisions and guidelines set by Syariah. Besides
that, the guardian also has a large role in guarding and protecting the rights of
beneficiaries, especially involving financial transactions.

Keywords: guardianship; trustee; beneficiary; jurisprudential issues; financial
transactions.
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! Islamic Family Law (Perlis) Enactment No. 7 Of 2006, Section 103. Guardian of orphans: Where the father and
the grandfather of a minor have died without appointing a testamentary guardian, any penghulu, police officer not
below the rank of Sergeant, any person having the custody of the minor, or any person with the powers of a
Protector under the Child Act 2001 [Act 611], may cause the minor to be taken before the Court and the Court
may appoint a guardian of the minor's person and property or either of them.
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! Persons With Disabilities Act 2008 (Act 685): "Persons with disabilities” include those who have long term
physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their
full and effective participation in society".

2 Children Act 2001 (Act 611): “child” (a) means a person under the age of eighteen years;
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4 Islamic Family Law (Perlis) Enactment No. 7 Of 2006,);
Section 73. Duty to maintain children

( 1 )Except where an agreement or order of Court otherwise provides, it shall be the duty of a man to
maintain his children, whether they are in his custody or the custody of any other person, either by
providing them with such accommodation, clothing, food, medical attention, and education as are
reasonable having regard to his means and station in life or by paying the cost thereof.

5 Islamic Family Law (Perlis) Enactment No. 7 Of 2006,
Section 99. Guardian may support minor out of income

(1) A guardian of the property of a minor appointed by the Court may make reasonable provision outof the
income of the property for his maintenance and education, having regard to his station in life; but no sum
exceeding three hundred ringgit per month may be so applied without the leave of the Court.

(2) Where the income of the minor's property in the hands of the guardian is insufficient for such purpose, or
money is required for the minor's advancement, the Court may order the provision for such purpose be
made out of the capital of the minor's property, and for such purpose may authorize the sale, charge, or
mortgage of any part of the minor's property and give such directions in regard thereto as may be
necessary in the interests of the minor.
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3 Administration Of The Religion Of Islam Enactment are codified as follows: Administration Of Islamic Family

Law (Terengganu) Enactment No. 12 Of 1985, Administration Of Islamic Law (Federal Territories) Act 1993, Act
505, Administration Of Islamic Law (Kedah Darul Aman) Enactment No. 5 Of 2008, Administration Of Islamic
Law Enactment 1992 (Sabah) Enactment No. 13 Of 1992, Administration Of The Religion Of Islam (Johor)
Enactment No. 16 Of 2003, Administration Of The Religion Of Islam (Kelantan) Enactment No. 4 Of 1994,
Administration Of The Religion Of Islam (Malacca) Enactment No. 7 Of 2002, Administration Of The Religion Of
Islam (Negeri Sembilan) Enactment No. 10 Of 2003, Administration Of The Religion Of Islam (Pahang)
Enactment No. 8 Of 1982, Administration Of The Religion Of Islam (Penang) Enactment No. 2 Of 2004,
Administration Of The Religion Of Islam (Perak) Enactment No. 4 Of 2004, Administration Of The Religion Of
Islam (Perlis) Enactment No. 4 Of 2006, Administration Of The Religion Of Islam (Selangor) Enactment No. 1 Of
2003, Chapter 41 Majlis Islam Sarawak Ordinance 2001.

* Administration Of The Religion Of Islam (Perlis) Enactment No. 4 Of 2006

Section 86. Power to collect zakat and fitrah.
Majlis is empowered to collect zakat and fitrah due from every Muslim person in the State of Perlis in accordance
with Hukum Syarak on behalf of Duli Yang Maha Mulia Raja Pemerintah.
Section 87. Power to make regulations.
(1) The Majlis with the consent of Duli Yang Maha Mulia Raja Pemerintah may make regulations to
supervise all matters pertaining to collection, administration and division of zakat and fitrah.
5 Subsidiary Legislation : administration Of The Religion Of Islam (State Of Selangor) Enactment 2003 [En. No.
1/2003], Section 87, Sel. P.U. 47/2012; Zakat And Fitrah (State Of Selangor) Regulation 2012
Regulation 15. Conditions of person obligated to pay zakat
(1) The mandatory conditions for persons who pay zakat are—
(c) baligh and of sound mind, and for a child or a person who is of unsound mind chargeable to his wali
or wasi; and
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> Islamic Family Law (Perlis) Enactment No. 7 Of 2006,

Section 90. Power over immovable and movable property
(1) As regards immovable property, a legal guardian shall have no power to sell, except in the following cases,
that is to say-
a) where arleast double the price of the property may be obtained by him from a stranger by the sale of the
property;
b) where the minor has no other means of livelihood, and the sale is absolutely necessary for his
maintenance, and the minor has no other property;
c) where the property is required to be sold for the purpose of paying off the debts of the testator, which
cannot otherwise be liquidated;
d) where there are some general provisions in the will of the testator that cannot be carried into effect
without the sale of the property;
e) Wwhere the income accruing from the estate is insufficient to defray the expenditure incuned in its
management and the payment of the land revenue;
f)  wherethe property is in imminent danger of being destroyed or lost by decay;
g) Wwhere the property is in the hands of a usurper, and the guardian has reason to fear that there is no
chance of fair restitution, or
h) in any other case where it is absolutely necessary to sell the property on other grounds permitted by
Hukum Syarak and the sale is to the manifest or evident advantage of the minor.

375



358 AW Cdlalall ciglo gl AT ddkadl dgddl) Lliadll

285y @IS s of Vskie ol Jlsal (3 wlsad) (S0 55 2 (3) (s «(2) 3 «(b)(a)(1) 3, (102)
Lol ety Ainll o) 2lil) 52 Yy ¢ B Blr] on 4 Y diw e ST (L) wany of 2SUAY
1 jlozmaly ol Jigal 8l 1 psld-1 350!
16 T ) e esy S el ol s gl YV 2ol Jigel Bl Sl e sleadl) i
il JL gl o 2y 3 oW plae pk ol OF VA gy Cciiaall WIST Y e Jisel 3 150
O eyl llly = L)W 5 g @ ¢ 2LAN amg o 4 Lom 08 () anbild e Ol oot ioelal anesy
Ll g OF e QBN Lais" JoV1 by o Lelaim 0508 JaoW) Ll casgp 5y olall JU Jgol Lais
S Ll pad Ofy (il o Ol L] frm I leall e OF Gl (el Lgre Cals L OIS L5 0L
F ety £l oy Oy sl e Ola Y6 Ll 335 dag

B U ety SIS iy el Yy ol ol il b jlazaVly W Ges s Al g0 suds
S ety foall sadl of (LB sudl L it 06
BIL gad! 1 ds¥) D
By (il il gkt OF ogl e i gl Sblsdly 2ladly 5atl) Jlna YIS Lank 03l 0S5 O
AWl Coele
Aghy Jardl god) i L)

Y P

(2) As regards movable property, a legal guardian shall have power to sell or pledge the goods and chattels of the
minor, if he is in need of imperative necessities, such as food, clothing, and nursing; and where the movable
property of a minor is sold bona fide for an adequate consideration, with the object of investing the proceeds
safely and for an increased income, its sale shall be held valid'
!Islamic Family Law (Perlis) Enactment No. 7 Of 2006,
Section 102. Prohibition order by Court
(1) Notwithstanding the provisions of section 91 , the Court may, where it considers it necessary so to do, make an
order prohibiting the father of a minor or the father's father or their respective executors or their respective
executors' executors from-
a) selling, charging, mortgaging, exchanging, or otherwise parting with the possession of any movable or
immovable property of the minor, or
b) leasing any land belonging to the minor for a term exceeding one year, without the prior leave of the
Court.
(2) Any disposal of a minor's Fopefly in contravention of the order may be declared void, and on such declaration
the Court may make such order as appears requisite forrestoring to the minor's estate the property disposed of.
(3) The Court shall not make any order under subsection (2) unless it is necessary or advisable in the interests of
the minor.
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Islamic Family Law (Perlis) Enactment No. 7 Of 2006.
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Dan Amalan, UTM Press, 1% Edition, 2012.
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5. Persons With Disabilities Act 2008 (Act 685)
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