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Abstract .

The young practice of the International criminal court showed that
Rome status has some faults specially the issue of = self referrals = .

What shows this issue is what happened in some african countries like
Soudan , Congo ,Ouganda .ect. These self réferrals are in an entire dysfunction
with complementarity principle , which is one from the most important principles
of = Rome status = .

Key words : national justice, International  criminal, court  african
coutries, complementarity, self referrals

The problematic : How can the international criminal justice resolve the
issue of the dysfunction between the practice of self referrals and the
complementarity principle ?
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(2) statement by the chief Prosecutor on the Uganda arrest Warrants,14
October 2005, P.2 : ' We notified Uganda that we would interpret the referral
as concerning all crimes under the statute committed in northern Uganda
and that our investigation would be Impartial . In a july 2004 report to the
parliament , the government of Uganda confirmed their understanding of this
interpretation '

(3) Idem P: 3.

(4) Idem P: 3.we therefore started with an investigation of the LRA .At the same
time.we also collected information on other groups from a variety of
sources.(....) we will continue to collect information on allegations concerning
all other groups . to determine whether the statute thresholds are met and
the policy of focusing on the persons most responsible is satisfied.(
traduction informelle par l'auteur) .

(5) Musoke Cyprian,' Ilcc won't spare UPDF ', new vision (Uganda),16 October
2004, citing Jacob Oulanyah , Uganda's legal and parliamentary Affairs
Committee Chairman , who said that an understanding was reached
between the Icc and the Government that Uganda will prosecute any UPDF
official named by the Icc to have committed crime in nor them Uganda Cited
by Perrin,Benjamin,Making sense of Complementarily : the relationship
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(2) Arsanjani , Manoush and w.Michael Reisman , The Law _ in _ action of the
international criminal court. 99 AJIL (2005) PP. 385 _403, p. 395 : ' There is
no evidence that a total or substantial collapse of the national judicial system
of Uganda has occurred or that its national judicial system is unavailable
Dans ce méme sens ,Schabas , William. Supra note 14.P.31
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.Fr_50.20040419 _oTp

-0Tp _lcc @ aaf ) 2004 ol o 23 0Ly ¢ G Il Al Asliond) 2aSomall pladl edall i (2)
.Fr_59_20040623

(3) Voir Remarks by Silvia Fernandez, chief of Staff and Director,Division of

jurisdiction , Complementarity and Cooperation,office of the Prosecutor Icc.

In Am.Soc'y Int'l.L.Proceeding(2005)

37N0Lybc>fdwdu(4)

5 sozmed Gl 256 (THOMAS LUBANGA DYILO) ol 5 2006 G (o jls 3 (5)
o) = 2006 O & Jm_“J\Lp o Laesy M\, a,&mu FPLC , UPC ibis
JJJL"“@;“G"L""\)MJ'S V.A)L.o&‘ J_..é.t YJM\MJAU\;W\ VJJ, oJ.:J&uF
< o2 ol s FRPI o BB pas Germain Katanga (L. 2007 255 & ITURI
»»5 Mathieu Ngudjolo J s> 2008 w0 5 ,a3 07 3. daSomall J] BV A5 o312
33l 503 2008 il 10 3 aaSomedl I FNE d sl ot e 2 el L) 6L
.Germain Katanga .z = W s b a5V Bl

THOMAS i s G0 555 s (e L_,J\d;.\_d\) 3lS 5l )50 s =~ (6)
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(1) Report of the International Commission of Inquiry on Darfur to the United Nation
secretary _ General ,25 janvier 2005 , disponible sur le site WWW.ICC _ Cpi.int ,
Communigué de presse du 5 avril 2005 , Le procureur regoit la liste préparée par la
Commission d'enquéte sur le Darfour , Icc-oTp - 20050405 - 97 _FR

FR _104 0606 . OTp Icc: M..r}“ D Gadd rbd\ JFJAJ\ -k TaSowald e Ok 2

J._;J\JUN\JJN@;LQ;\(\ Joal i yall (O )l danl) g (LS P T A P < (3)

e »Lall 19_/0701 _lcc 02/05 ,20-/0701 _ Icc 02/05 : -pzis o)l Lay, ol b bl
.2007/06/05 5\

(4) Antonio Cassese : Observations on issues concerning the protection of
victims and the preservation of Evidence in the proceeding on Darfur
pending before the ICC ( filed with Pro trial Chamber 1 on 31M August
2006) and Louis Arbour:Observationsof the United Nations High
Commissioner for Human Rights invited in Application of Rule 103 of the
rules of Procedure and Evidence(Filed with Pro trial Chamber 1 on 10
October 2006),a consulter sur www.lcc . cpi.int .

(5) cette position soutenue par Claudia Cardenas Aravena . The admissibility
test before the International Criminal Court under Special Consideration of
amnestiesand truth commissions. dans Klefner .

Jan and Gerben kor (eds), (2006) , Complementary views on complementarity
: Proceeding of the International roundtable on the complementary Nature of
the International Criminal Court Amsterdam ,25/26 June 2004 (the Hague,
Asser Press), PP.115 _ 140, at 116 , et par Darryl Robinson , Comments on
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Chapter 4 of Claudia Cardinas Aravena , in, Kleffner and Kor , Idem ,PP.141
146, at 142. Pour une analyse générale du Principe de complémentarité ,
voir Holmes , John.T, Complementarity : National Courts versus the ICC , in
Cassese , Antonio , Paola Gaeta et John R.W.D .Jones (eds) , (2002 ) .The
Rome Statute of the International Criminal Court : A Commentary , ( Oxford ,
Out ) ; Robinson Darryl . The Rome Statute and its Impact on National Law ,
dans Cassese,Gaeta et Jones (eds ),supra , PP.1849 _ 1869 ; Kleffner ,
Jann , Complementarity as a catalyst for compliance , dans kleffner et Kor (
eds ),supra,PP.79 104 . Par ailleurs, voir Burke _ White, William, Proactive
complementarity:The International Criminal Court and National Courts in the
Rome System of International Justice,49 Harvard International Law journal,1
(2008),dans lequel il propose que le Procureur encourage les Etats a
entamer des enquétes et des poursuites au niveau National .
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(1) Statut de Rome, Préambule , Paragraphe 6 .

(2) kress,Claus,Supra,note 28, P.945 (térme anglais waiver of omplementarily)
. A son avis,une telle dérogation ne donne pas lieu a des soucis de légalité ,
puisque le devoir du paragraphe 6 du Préambule devrait étre interprété de
maniére étendue comme I'obligation d'assurer qu'une enquéte adéquate soit
engagée,soit par I'Etat lui - méme , soit par I'extraction vers un autre Etat , ou
encore par la soumission a une juridiction pénale international. La dérogation
de complémentarité est entendue comme l'abstention délibérée (délibérate
abstention ) d'initier une enquéte national .

(3) Le terme anglais serait légal Policy .
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(1) voir Gaeta ,Paola ,Editorial Comment :The ICC Take off ' self _ referrals ' a
sound start for the ICC?,2,J. int'l crim . Just (2004). PP. 949 _ 952. P.952;
Kress, Claus , supra note 28,P.946; Arsanjani et reisman, supra ,note 35,
P.394; Perrin ,Benjamin; supra , note 33, P.323_.324 .

(2) Statut de Rome ,article 53,Paragraphe2, alinéa c .
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(1) Policy Paper on the Interests of justice,September 2007.
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(1) voir sur ce Point Arsanjani et Reisman,supra, note 35.P.396 _ 397.
(2) voir dans ce sens, Goia , Federica , supra, hote 24 .
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Le principe de complémentarité et les « auto-saisines » : s Ol 5o
un regard critique sur la pratique de la cour pénale internationale .

C.A.E. BAKKER . N
Revue générale de droit international public. e 5 pia
Numéro :08/2 (deuxiéme trimestre de I'(année 2008) . s
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Arsanjani Manoush , Michael Reisman , the law in action of international
criminal court , international journal of law (2005) .
Burke-White William , proactive complementarity , Harvard international law
journal 1 (2008) .
Gaeta Paola , the ICC take of self-refferals a sound start for the ICC , journal of
international criminal justice (2004) .
Gioia Federica , states sovereignty , journal of international law (2006) .
Kleffner Jann , complementarity as a catalyst of comliance , Harvard law journal
1(2008) .
Kress Clauss , self defferals and waivers of complementarity , journal of
internatonal law criminal justice (2004) .
Musoke Cyprian , ICC won't spare UPFD , journal of international law 2 (2006) .
Schabas William , first prosecution in the ICC , human rights law journal 1- 4
(2006) .
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