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The separation between the functions of inculpation and the
instruction in the Algerian Code of Criminal Procedure
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Abstract:

Amongst the stable principles in the Penal Procedure
Code, the neutrality of the criminal judge, that is to say that
criminal justice does not admire a combination of functions when
it is insured by one person: the prosecution function and the
investigative function, because one can not be judge and party at
the same time. These are two opposing functions. Thus, the
combination of these two functions constitutes a serious violation
of individual freedoms. Indeed, the impartial investigator is the
one who acts independently of the accused. Thus, the assessment
of the evidence can only be influenced by the search for abstract

truth. For this purpose, it is necessary to establish for these two
functions two separate bodies to ensure impartiality and
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independence, and to maintain the necessary balance between the
prosecution and the defense. Especially since the independence of
these two functions ensures mutual control, which makes it
possible to detect errors and avoid defects.

The principle of separation between the indictment and
the investigation, despite criticism , it remains the most
appropriate system for ensuring criminal justice, respect for
individual rights and freedoms, and preserving the principle of
independence and impartiality of the investigator. For these
reasons this principle has been adopted by the majority of
legislations, including the criminal procedural system. In this
case, the Algerian legislator has emphasized this principle in
order to guarantee criminal justice, which is reflected in the texts
of the Code of Criminal Procedure, which has granted the
prosecution function to the Public Prosecutor's Office, while he
has charged the investigation judge with the investigation which
is an independent authority of the Public Prosecutor.

However, the Algerian procedural system is limited only
to the organizational separation between the prosecution function
and the investigation, so it has not adopted this principle in its
entirety. This independence is limited solely to the function of the
public prosecutor. This can be seen through the multiple powers
granted to the public powers throughout the judicial investigation.
Thus, the public prosecutor is involved in all proceedings which
affect the independence and neutrality of the investigator, and
restricts the freedom to conduct the investigation in the sense that
it is useful in order to reveal the truth.

key words :
The principle of combination, the principle of separation, the
power of indictment, the power of investigation
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