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Abstract: This article explores the lack of recognition for translators’ rights in the world of
authorship and publishing, where translations are considered derivative works of the original. It
sheds light on the rights that preserve the translators’ position by clarifying the legal status,
especially regarding the concept of originality and creativity as defined in international treaties,
particularly concerning classic intellectual products. We concluded that issues regarding copyright,
authorship, and ownership of texts in the digital world are intricate, necessitating due
consideration for the rights of different stakeholders, including authors, translators, software

developers, and various users of translation products.

Keywords: Digital world; authorship; translation memory; originality; creativity.
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«lt refers to tow mutually determining phenomena: one is an illusionistic effect of discourse, of
the translator’s own manipulation of English; the other is the practice of reading and evaluating
translations that has long prevailed in the United Kingdom and United States, among other

cultures, both English and foreign |anguage»1.
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" The more fluent the translation, the more invisible the translator, and, presumably, the more
visible the writer or meaning of the foreign text
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"The ultimate aim of the book is to force translators and their readers to reflect on the
ethnocentric violence of translation and hence to write and read translated texts in ways that seek

. . Lo . . "3
to recognize the linguistic and cultural difference of foreign texts
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"From the viewpoint of translators and translation, these limitations [on the translator’s control
of the translated text] carry some troubling consequences, both economic and cultural. By
subordinating the translator’s rights to the author’s, the law permits the author to shrink the

translator’s share in the profits of the translation .
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Pym raises some serious and well considered arguments on the notion of translator as author.
Drawing on Habermas's [ .. ] and using Goffman’s definition of authorship, he insists, albeit with a

certain degree of regret, on making a categorical distinction between author and translator.

The stance he adopts is ethical and pragmatic rather than literary: the translator is the one in the
translational situation who does not use the personal pronoun | to refer to him- or herself but to
refer to the author. He or she is the agreed non-I in the situation. He/she does not have to assume
or can even waive responsibility for what is said in a translation. Interestingly, this is also the logic
underlying pseudo-translation.II
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Droit de traduction
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Les auteurs d'ceuvres littéraires et artistiques protégés par la présente Convention jouissent,
pendant toute la durée de leurs droits sur I'ceuvre originale, du droit exclusif de faire ou d'autoriser

. n6
la traduction de leurs ceuvres.
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"La durée de la protection accordée par la présente Convention comprend la vie de 'auteur et
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cmquante ans apres sa mort.
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"Sont protégés comme des ceuvres originales, sans préjudice des droits de l'auteur de l'ceuvre
originale, les traductions, adaptations, arrangements de musique et autres transformations d’'une

e, . ... n8
ceuvre littéraire ou artlsthue.
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"When copyright law treats derivative works, it contradicts its key principle: that authorship

. .. . . . . . n9
consists of original expression, and hence that legal protection is given only to forms, not ideas".
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'On the other hand, it is undeniable that the translator must first subjectively interpret the
meanings of the ‘original’, assimilate and contextualise them, then re-express them in a new
linguistic garment. Viewing translation in this light brings it much closer to our understanding of an
original work, rather than a mere reproduction. Perhaps the easiest solution is to consider
translation as some sort of hybrid of a new work and a derivative. To some degree, this is what

. . . ) L w10
ultimately happened, after years of international debates and contentions over translation rights.
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Some legal scholars take the position that a translation should easily be considered as being

original because "a good translator uses at least as much skill and judgment (although of a
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different kind) as the author of the source work"200. A similar view was adopted by the

WIPO/Unesco Committee of Governmental Experts. In the opinion of that Committee, "translation
is a creative work in itself since it involves both a good knowledge of the subject treated and
intellectual efforts of using appropriate phraseology, grammatical construction, style, expression,

h
etc.
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There might, in fact, be two kinds of belonging at play, namely ownership and authorship. The
translators [who responded to Jansen’s questionnaire] do claim ownership, meaning thereby that
it is “their” text, because : (a) they have written or created the translated text, for which they take
responsibility [...]; (b) they hold the copyright to the translated text and they want the final say in
the editing process— in other words, it’s their text, not the publishers’ (or as one respondent says,
“the translator is not the editor’s servant”); and (c) the authors as a rule do not know the target

. il
language and are thus unable to value or control the translation.
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"Translation memory ownership and related questions of copyright are unclear. Even in the
simplest case, where a TM contains only one source text translated by one translator, it involves
elements with different copyright claims: the source text, the target text, and the TM database itself
(European Commission 2014, 128— 129). The situation is further complicated by the inclusion of
legacy data from previous projects. This introduces ownership claims involving each author of the
source content and each translator of the target content already in the database, as well as
potentially the language service provider or client through database rights covering the alignment
of the translation units
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" . . .
The number of potential owners of a translation memory can at least be restricted to three: the

translator, the translation buyer (client), and any agency involved. Ownership could also be
shared. Any claim by the software producer can of course be discarded, since the program supplied
by the producer does not generate, but merely facilitates " (Smith, p.5)
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