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Abstract:

Attribution issue in the sphere of responsibility in general and in
connection with the public international law in particular, is one of
the most important and controversial legal problem, because the
attribution is transformed from a physical person to moral
international subject, which has not the mean to express its will to
act without human being intervention. According to the legal
international doctrine and jurisprudence and the efforts of
international law commission ILC, the State is responsible for the
acts of its agents, citizens and other state if they acts on its behalf.
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Introduction:

International law, like all the other branches of law, saves the
observation of its binding rules by its international subjects through
legal sanctions, which are based on the international responsibility
system, “ the rules underlying the principles of international law,
transform otherwise admonitory precepts into legal norms and in
this sense may also be described as sanctions of international
law...”®; International State responsibility is the other side that
relates to domestic administrative responsibility of State ruling by
internal law and settled by national jurisdictions.

The ramification of international relationships and interstates

activities and the development of the legal rules running the rights
and duties of public international subjects; i.e. States, international
organizations, liberation movements, and exceptionally human
beings, leads to intense debates and conflicts about the
responsibility of the prime subject which is the State.
State, in the framework of international responsibility, is not
necessary a mere international entity including population
permanently establishing in a determined territory governed by
sovereign political power, but there are cases where States are
complex, colonized, intervene in the domestic affairs of other
States, even commit a wrongful act on foreign territory.

The international State responsibility for its powers is often
discussed especially when one of them by its agents or bodies
violates an international law rule causing a prejudice to an
international subject, albeit powers in particular the judicial and the
parliament, are independent . This theme cannot be tackled without
defining cases and details of attribution relating to wrongful
conducts in which States arise enormous questions, shortly we ask:
when does the State incur international responsibility with regard to
its agents and bodies acts?
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A- International attribution rules on acts of State:

State as moral abstract is legal entity that can’t accomplish its
tasks without involving physical personalities, thus, State includes
several powers and bodies which practice the public authority. In
this context if the State agent or body committed a wrongful act,
will the State be held responsible for it? Under international law
there are some rules providing cases when the wrongful act is
attributable to the State or not. Imputability is the transfer of
attribution of an act really accomplished by an agent or a body or
power to a State according to public international law provisions.
The link between the State and the person actually committing the
wrongful conduct is very important®,

Doctrine usually calls this act imputed as “act of State”, the
internal legal order is delegated by the international law to
determine its representatives, organs and individuals, which
perform the States acts.®® Nevertheless the acts imputation remains
beyond of the national legal order; it is a matter of international
responsibility system.

In this framework, rules of international responsibility find their
sources according to general provisions of public international law
i.e provided in article 38 of international court of justice statute
which defines this matter and determines public international law
rules sources in treaties, costumes and general principles of law
recognized by civilized nations. However the international
regulation of attribution in the scope of States responsibility needs
till now days to reach a binding treaty ratified by the major part of
international powers and which is fit with international practice in
doctrine and in jurisprudence provisions.

Whereas the international law commission adopted several draft
articles about this matter and it splits the topic to four drafts treaties,
the most important one is about State responsibility on wrongful act
to which frequently we will refer in this paper.

1- State responsibility for wrongful act of legislative and judicial
power:
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The draft articles of international law commission about State
international responsibility for wrongful act provides” the conduct
of any State organ will be considered an act of that State under
international law, whether the organ exercises legislative, executive,
judicial or any other functions, whatever position it holds in the
State organization, and whatever its character as an organ of the
central government or of territorial unit of the State. An organ
includes any person or entity which has that status in accordance
with the internal law of the State.”

The State is responsible for all acts performed by its parliament, it
may be act or omission, if that contravene State international
engagements, for instance the legislative power neglects the
adoption of such law which is Stated as obligation according to a
treaty; or this power votes a law in contrary with State international
obligations®.

For the judicial power, there is no problem with courts
independence and the trust in courts judgments because that is an
internal matter of State domestic affair, the international law can’t
preclude the State responsibility if it pledges that the act is
performed by an independent power.

2- State responsibility for wrongful act of executive power:

It should be noticed that two cases must be distinguished relating
to the kind of State international responsibility of executive power:
a- The intra vires: if the agent behave according to the legal State
authorization i.e. intra vires, in this case the State is internationally
responsible for the prejudice caused regardless the internal State
laws.

The international subject incurs international responsibility for the
wrongful act committed by the person or group of persons exercises
effectively some powers, competences or public authorities in the
case of lack or insufficiency public powers, and in the framework of
such circumstances which called fact functionary.

Thus, the State is internationally responsible for act of public and
private persons and bodies that, under domestic law, exercise some
public power competences; even if they are not part of
governmental bodies or officials; provided that they act in that
capacity during this commission. International wrongful act
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committed by a person or group entails State international
responsibility if that is in view of State orders, instructions or
control, even if they are not public agents or bodies.

b- Ultra vires: if the executive power representative acts without
authorization or out of his competences or contravene the State
orders and instructions, ultra vires, it should distinguish two
assumptions:

First case: the civil servant commits the wrongful act in
connection with his missions and functions: in accordance with the
dominant doctrine and jurisprudence, the State is responsible for the
prejudice caused, because on the one hand, it chooses and trains
wrongly its agents, and on the other hand, the question of internal
competence and instructions is a domestic affair, out of pubic
international law framework.

The international law commission draft articles states that: “the
conduct of an organ of a State or of a person or entity empowered to
exercise some element of the governmental authority shall be
considered an act of the State under international law if the organ,
person or entity acts in that capacity, even if this exceeds its
authority or contravenes instructions.”®

Among the most known cases which confirm this practice the
Greenland case between Denmark and Norway, after that the
Norwegian foreign affairs minister declares the recognition of his
State of the sovereignty of Denmark on Greenland isle, because of
the Norwegian withdrawal, Denmark bring a lawsuit against
Norway, the PIJC decided in 1933 that Norwegian minister
represent his State in foreign affairs and his declaration of
recognition is a part of his competence so it bound his State which
incurs international responsibility®).

Second case: if the official commits the wrongful act out of his
missions and in no connection with his work, and behaves
personally; As a general rule the State doesn’t incur the
international responsibility and that takes the judgment of none
governmental nationals, in which the State, as a general principle, is
not responsible unless it doesn’t apply due diligence measures
before and after the wrongful act commission; before by preventing
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and forbidding it, and after by punishing the actors and giving
reparation for injuries.

B- International responsibility in the case of insurrection and
revolution:

a- During internal insurrection, the State is not responsible except
in case of negligence. Wrongful conducts committed by individuals
in demonstration, violence and troubles is considered as responsible
for the conducts of its private nationals.(")

The State incurs international responsibility for the acts injures
other foreigner State or nationals on condition that it does not take
due diligence procedures before the insurrection and security
measures to separate or settle down the violation and prevent
aggression and protect targeted persons and after, the State takes
prosecution and punishment measures®.

The dominant international doctrine due that to the force majeure
as a circumstance precluding wrongfulness if the act is due to the
occurrence of an irresistible force or of an unforeseen event, beyond
the control of the State making it materially impossible in
circumstance to perform the obligation.

b- During revolution and civil war:

The act may be accomplished by State as well as by rebels, so we
present these two cases:

1- Acts committed by the State during the fighting:

The necessity and the force majeure preclude the State
responsibility for damages incurred by other State or foreigners, due
to military operations, bombarding, raids, air attacks... against
insurrection forces in order to eradicate and neutralize them, but
two conditions must be taken into consideration®:

- First: compliance with international humanitarian law rules,
notably which relates to discrimination between military and civil
targets, avoiding useless damages and proportionality principle, and
others provisions included in international conventions and custom
of armed conflicts and humanitarian international law9,

- Second: the State abstains to target persons or interests only
because they are foreigners and not nationals i.e. it attacks
intentionally other State interests.

6
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2- Revolutionary’s acts:

The responsibility question of rebel’s wrongful conducts is

remarkably complicated; it must be examined from two angles:
Firstly: Success and failure of rebels:
1- In case the revolution succeeds and obtains the power on whole
or the part of the State territory, the new government incurs
retroactively the international responsibility for wrongful acts
committed during the war by the their revolutionaries, especially
vis-a-vis the States which recognize the revolution before its
arrival to power.

The international law commission draft articles establish that
providing “the conduct of an insurrectional movement which
becomes the new government of a State shall be considered an act
of that State under international law.

The conduct of a insurrectional or other trouble, which succeeds in
establishing a new State in part of the territory of a pre-existing
State or in a territory under its administration, shall be considered
an act of a new State under international law.”

2- In case the revolution is defeated, as a general rule, the State is
not considered internationally responsible because, on one hand,
they are beyond its effective and permanent control and power; on
the other hand the revolution constitutes a force majeure of which
the State itself is victim. As exception the defeated rebels incur the
international responsibility in two cases:

First, whether the State commits a negligence in fighting the
revolutionaries and in diligence to protect of foreign interests.
Second, neglect the prosecution and punishment and forgiving the
rebels because that may be qualified as a recognition or consent for
its crimes.

Secondly: Recognizing the revolution.

To recognize the existence of revolution effects, by several ways,
in international affairs:
1-State revolutionaries recognition: if the State of the rebels give
them the quality of fighter under armed conflicts international law,
that leads to applying on them the humanitarian international law
provisions included especially in the 1949 Geneva international
conventions, in this case the State is not responsible for wrongful
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rebels acts because this quality gives them rights and charges them
with duties under international law.?

If the revolution succeeds the revolutionaries will be bound to
repair the damages which are caused by them during the war, and if
it defeats the State will incur the international responsibility for
their conducts. Furthermore, in the scission movement, the State can
ask the rebels to repair prejudice which it incurred during the
fighting from wrongful acts committed by them.

If the State doesn’t recognize the revolution, it is not responsible for
the wrongful acts committed by rebels, unless it considers them as
its nationals.

2- Victim State recognition: if the State which incurs the prejudice
cannot ask the reparation from the revolutionaries’ State for the acts
of rebels because it accepts before the separation between the State
and rebels, but if the revolution succeeds the new State is obliged to
repair damages suffered by the recognizing State because this is the
ultimate solution.

C- State International responsibility for wrongful acts
committed by other State:

The State may take part in wrongful acts executed by other State
in several forms: aid, assistance, direction, control or dependence:
1- Aid and assistance to another State in doing international
wrongful act:

According to draft articles of international law commission the
“State which helps or assists another State in the commission of
internationally wrongful acts by the latter is internationally
responsible for doing so if:

a — that State does so with knowledge of the circumstances of the
internationally wrongful act;

b — and the act would be internationally wrongful if committed by
that State”.(*¥

Noting that many international conventions relating notably to
human rights incriminate and prohibit the fact of aid the States in
the violation of the their provisions. In this context, there are several
forms and aspects of aids, for instance supplying a State by
weapons and ammunitions to commit crimes against it people,
genocide or opening the State’s territory to invade or aggress
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against a neighbor State, or consolidating colonial, discriminatory
and dictator regimes by arms and finance.

2-International responsibility for direction and control
exercised over the commission of an internationally wrongful
act:

The ILC draft articles on State responsibility stipulate that “ a
State which directs and controls another State in the commission of
an internationally wrongful act by the latter is internationally
responsible for that act if: - that State does so with knowledge of the
circumstances of the internationally wrongful act; and — the act
would be internationally wrongful if committed by that State”(4),

On other hand, the draft articles includes that:“ a State which
coerces another State to commit an act is internationally responsible
for that act if : - the act would but, for the coercion, be an
internationally wrongful act of the coerced State ; and — the
coer((:ir;g State does so with knowledge of the circumstances of the
act” (19,

Some commentaries note that this article involves important
ambiguities notably about what is meant by being under a State
direction or control for purposes of article 8, it lacks precision‘).

3- International responsibility for the act of dependent State:

Under international law the dependent State means State without
sovereignty or with incomplete sovereignty or being under
protection, colonization or other status in which the State is
dependent to another one. It is established in international law that
full sovereignty constitutes a sine qua none condition for claiming
against a State, so the protector State incurs the international
responsibility for the acts committed by the protected or colonized
State.

The federal States are excluded from this obligation in this
context because they have the sovereignty of the central State in
international law which incurs the international responsibility of all
wrongful acts fulfilled by one of its territorial units.”

Conclusion:

The international law undoubtedly is in need of a binding
international responsibility legal order, but absolutely not of the
ambiguous customary system in place, notably relating to the
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executive power, having the great part of competences and abilities.
So it is a must for the world community to sign the draft articles
about the international responsibility, wrongful or hazardous acts,
and preparing the international sphere to make more and more
modifications in the applicable rules about international
responsibility.

On the other hand, it is sure that the field of international
responsibility is the most complicated one in the international law
affairs, because it is qualified as the rule measuring the efficiency
and the observation of international norms. In addition, the complex
situation about internal conflicts and non international war makes
more difficulties for applying general international responsibility
rules that necessarily obliges the States to open a wide debate about
this very important topic.

The draft articles prepared by the international law commission is
an important work reflecting the new vision of international public
law norm-making because it took in account the new international
order, including different ideologies and interests other than western
world.

The settlement of State responsibility legal system leads
necessary to concluding enormous conflict in the sphere of
international relationships, especially under the United Nations
charter and the commitment of the world powers.
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