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The succession by substitution
Between doctrinal jurisprudence and lawful substitution

Summary —

Succession By Substitution Contemporary Judicial,Concept That
Finds These Recesses In The Opinions Of Some Old Islamicjurist In
Their Heads Is Mohamed BEN HAZM EL DHAHIRI.

We Are In The Process Of Succession By Substitution, When The
Death Of The Child Precedes That Of His Ascent (Father Or Mother),
Provided That He Was A Partner And Assistant In The Construction
Of The Family Wealth Registered In The Father's Name Or The
Mother’s, But The Sudden Death Before Her Ascent,Prevents Him
And These Sons (Branches) From Receiving A Share Of This Wealth,
This Is Due To Two Reasons In The Inheritance Science, Namely:

First: The Loss Of One Of The Conditions Of Inheritance That Is
The Life Of The Heir Before The Death Of The Inherited.

Second: Norms Of Masking. The Near One Mask The Far.

Accordingly, Positive Legislation Of Personal Status Comes In
The Line Adopted By The Islamic Jurist. View To Removing The
Poverty And Neediness And Want To Push Inequity Caused By The
Result Of The Unfairness Of Determination Of Heirs Of Some Of
Those Who Was In Most Worthy To Take Parts Of Deceased
Inheritance In Basing To Some Articles Of The Law And Some
Islamic Norms. Although Code Restrict To Substitute Grandsons At
The Place Of Their Ascent Deceased Within The Limits Of A Group
Of Conditions Specified In Law.

But This Intervene In By The Positivist Legislator To Resolve The
Situation Was Disfigured By A Lot Of Generalization And Confusion,
And Caused A Difference Between Interpretation Of Legal Articles
How Has A Negative Impact Evident On The Practical Applications,
Both In The Extraction Of The Statutory Shares Of Heirs Or The
Judicial Decisions. Especially, It’s Impact On The Rights Holders Of
The Grandsons And Thus We Must Put The Following Pivotal
Problematic.

What Are The Omissions And Shortcomings That Have
Occurred In The Subject Of Succession By Substitution In The
Algerian Family Code?

During The Study We Answer, The Problem Posed Opting For A
Method Of Analysis And Induction Of Legal Devices With
Constructive Criticism, Supported By Islamic Jurisprudence And
Judgments And Judicial Decisions Sometimes, And Other Times We
Expose Someideas Of Comparative Law.

The Purpose Of This Study Is To Detect The Shortcomings And
Omissions Contained In Articles 169, 170-171-172 Of The Algerian
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Family Code, With A View To Their Consolidation And Fortification
By Launching An Appropriate Alternative In The Meaning And The
Precise Legal Formulation Leaving No Place For The Multiplicity Of
The Interpretation Of The Different Judgments.

The Subject Of The Study, Is Dealt With In A Divided Plan
Starting With An Introduction And Preliminary Section (Concepts),
And Two Sections, The First Section Marked Succession By
Substituting Views Of Islamic Jurisprudence, And The Second
Section Entitled, Inheritance By Substituting In The Algerian Family
Code, And A Conclusion Including All The Results Reached During
This Study;

- The Need To Re-Read And Write Texts Concerning Succession
By Substitution In Family Code And To Formulate Them Without
Errors And Without Inconsistencies.

- The Inclusion Of A Succession By Explicit Substitution Of The
Grandsons Of My Son And Daughter As A Matter Of Equality
Between The Sexes, Whether For A Branch Or For All The
Descendant Branches, To Achieve Justice Between Descendants, And
In Order To Preserve Family Cohesion And Continuity.

- Add Another Requirement That The Right To Succession By
Substitution Does Not Give A Share For The Heir By Substitution,
Which Exceeds The Share Of The Nearest Heir To The Deceased.

- Generalize The Inheritance By Substitution To Other Groups
That Are Not Covered By The Succession System,Especially Kins
Such Asa Parents, Husband And Inheritance Branches.

- Ensure That The French Translation Corresponds Perfectly To
The Legal Text In The Arabic Language, In Particular Article 169 Of
The Family Code.

Keywords -

Inheritance By Substitution, Succession By Substitution Of The
Grandsons, Masking, The Family Code, Wails.
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