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Abstract:

This research deals with the role of custom in overcoming some of the problems
raised by contemporary conflicts. The study aims to demonstrate the importance of
custom as a source for facing challenges that reduce humanitarian protection and
clarifying the cases in which this source is used to support the protection of victims of
armed conflict.

The study found that customary rules allowed to overcome the problem of states’
disbelief of ratification of the rules governing humanitarian law, as well as overcoming
the law's inadequate regulation of non-international conflicts, or also restricting the use
of some new weapons even if specific rules of written law did not agree to them.

Key words: custom, new weapons, convention rules, contemporary conflicts, non-
international conflicts, lack of ratification.
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The contribution of Custom in confronting

the new challenges of international humanitarian law

Introduction:

Customary international law is considered as one of the eldest source of the
international law in addition to the law codified in international agreements.
States do not set legal standards by expressing their will in convention law only,
but also by international custom, knowing that written law is just a simple part of
international law. Adopting a specific behavior that is acceptable and recognized
as legitimate and beneficial in a consistent manner with the states, the custom law
is given a mandatory power. Consequently, non-respecting those norms
considered as a violation of law. According to the humanitarian law, the states are
obliged to respect their duties whether these duties are from treaties in which they
are parts or from a custom formed by their behavior. In fact, states do not set legal
standards only in written treaties, but also through their behaviors, especially that
customary law is earlier than the written one."

Accordingly, we can say that custom law evolves by practice and it fills
some gaps in the international conventional law, such as the presence of armed
groups that are not form nations. These groups are part of the conflicts but they
are not part in international agreements. It also shows that we can apply the same
custom rule in the international armed conflicts and non-international ones. That
is due to the fact that the victims in non-international conflicts have fewer
guarantees.

The importance of the research:

e The customary rules agreed with different parts of conflicts from states
wich cant argument because of those states which are not part of the written law
or the one negotiated on.

e The customary rules agreed with deferent part in conflicts as well as the
new ones which are not parts of written treaties.

e recognizing the customary rule of humanitarian law allows guaranties the
same protection whether in international conflicts or in non-international armed
conflicts and internationalized one that is based on weak written basis.

o Customary rules apply to various types of new weapons even if there are
no written rules that restrict them.

Although there is an unparalleled acceptance of treaties, there are many
challenges facing protecting humanity. In fact, the customary base can be
considered as the best way to bridge the gaps and developments that the
conventional law is unable to address. Given this, we should answer the
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following problematic: What is the importance of international custom in
confronting the new challenges of international humanitarian law?

This is what we will try to discuss according to the following plan:

1- the custom's contribution to bind all parties of conflict and new entities.

2- The custom's contribution to unify the rules of protection regardless of
the type of conflict.

3- The contribution of human norms to restrict the use of all types of
weapons.

Section I : The custom's contribution to bind all parties of
conflict and entities.
We touch on the following points:

A- Confirmation of the international practice on the custom 5 in
obliging everyone:

It is agreed that customary rules of humanitarian law be due regardless of
whether a country has ratified it or not,? or whether it has reserved the agreement
or not. The customary law addresses cases and issues not specifically provided in
treaty law, and sets solutions to the problems of the conflicting interpretation of
written law. Customary law also plays an important role in the law of armed
conflict and humanitarian action because it records interactions and
confrontations between states on the one hand and non-state actors on the other
hand .°

The international judiciary has previously mentioned the importance of
international custom in placing obligations on all groups and entities in the
conflict, whether they ratified the treaties or not. In the Corfu Strait case, the
court referred to the customary nature of humanitarian law, when it found that the
Eighth Hague Convention of 1907 contained a warning of the presence of mines
in a country's territorial waters. However, Albania as a defendant in this famous
conflict was not a part in that agreement. Thus, it traditionally means that there is
no obligation. It discussed the custom nature and its consequent that needs to
follow the previous warning. “This obligation is a non-treaty commitment. This is
when Albania declared that these obligations are not necessarily based on the
Eighth Hague Convention of 1907. This latter is applied in wartime on
established general principles which are the primary considerations of

humanity”.*
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Many jurisprudence experts believe that the established and recognized
general principles mean the custom rules even if they have other meanings in this
conflict.”

In the case of Nicaragua against USA, the court confirmed that “the
behavior of USA can be judged according to the general principles of
humanitarian law*, which are applied in “all circumstances” regardless of the
existence of a reservation or not, and the existence of the ratification or not,
especially after it has proved the customary nature of the Geneva Conventions.
Some of its parts are considered "developed, while others do not represent more
than expressing those principles".®

Ten years later, the same court confirmed this, when it declared its opinion
on nuclear weapons. It said: "these fundamental rules should be followed by all
countries, whether they have ratified those agreements of the basic principles or
not because they form rules that cannot be violated in the International
Customary law".’

From these examples, it is clear that the International Court of Justice
confirms the customary nature of humanitarian law in some cases. Its purpose is
to demonstrate the mandatory value of those rules to take it as a base in the
international legitimacy field. In other words, international norms are the means
to be obliged to act any behavior or not for all countries even though they ratify
the conventions or not.

The jus nature to the rules of international humanitarian law and its
contribution to achieve the goals of humanitarian norms in ensuring
protection:

Humanitarian law norms have a commanding nature, in the sense of Article
53 of the Vienna Convention on the Law of Treaties of 1969, the four Geneva
Conventions of 1949 in mainly have entrenched setting the humanitarian law
rules in a higher order than others, because of the absolute nature of the
obligations arising there from, which face of members of the international
society, erga omnes obligation, many of the general and well-known principles of
humanitarian law constitute absolute rules of humanity are applied in both
peacetime and war. As a result, it indirectly indicates that there are obligations of
a peremptory nature. Knowing that the most important criterion for determining
the existence of a peremptory rule in international law is the extent to which there
is a supreme interest over the self-interests of states, and that interest is first in
considerated in peacetime and war at the same time.
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In the Barcelona Traction case, the International Court of Justice dealt with
human rights issues in an appropriate ruling, Dictum -Obiter. In its discussion of
international obligations, it considered that it is divided into two types: the first
one is the state’s obligations towards the international community as a whole (the
second is those emerging obligations towards another country, And with regard to
the nature of the duties of states vis-a-vis the international community, it means
all states, and all states may be considered to have a legal interest in protecting
these rights, they are obligations imposed on everyone - Erga omnes and these
obligations are derived for example in international law Contemporary, from the
prohibition of acts of aggression and genocide, as well as from the principles and
rules relating to the fundamental rights of the human person including protection
from racial servitude. Consequently, those obligations are absolute obligations,
and all actions that violate them are void, and have no effect, and the basic rights
of the human are among those absolute rules according to the court.

That humanitarian law agreements are not subject to the traditional
principle of reciprocity, due to the violations that these agreements may be
exposed to, and about rejecting the conditions of reciprocity, because of the
absolute nature of the rules of the humanitarian law.

we note that it is recognized as a general rule, that the failure of
implementing its obligations from one partner may lead in the end to the other
partners dissolution of its obligations as well, which is permitted in the first,
second and third paragraphs of Article 60 of the Vienna Convention on the Law
of Treaties of 1969, but this does not go with humanitarian law agreements that
remain in effect in all circumstances and are not subject to a Reciprocity
condition.

The imposed protection by the first common article between the four
Geneva Conventions on states and their obligations reveals the absolute nature of
humanitarian law because the Article 01 does not stop at "respect™ but rather than
to ensure respect for humanitarian law in all situations, which means that all
states bear the responsibility to monitor these agreements, regardless of whether
or not that application affects them. Consequently, there is a collective
responsibility regarding this application. It also means that it must be respected in
all cases, not to invoke any reason as a justification for violating humanitarian
obligations, whether this is the reason for legitimate self-defense, retribution or
consent of the victims or a situation of necessity.
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B- Customary nature conditions for the humanitarian law rules:

We have to know the conditions of the customary nature of the
humanitarian law rules to know whether customary rules exist or not. These rules
mean the existence of a legal rule that binds states. The Statute of the
International Court of Justice describes customary international law as
“international custom, as evidence of a general practice accepted as law ". 8

Therefore, the first condition is the material element of custom or a
practice because the countries set legal standards through their behavior. Thus,
the material and verbal actions of states and even the practice of international
organizations contributes to create human norms. As an example, the material
actions include behavior on the battlefield, the prohibition and the use of some
weapons. As far as the verbal actions are concerned, for example, they include
manuals, military actions, and military statements during the war.’

These actions, which form custom rules, were the subject of a study done
by the International Court of Justice in its advisory opinion about the separation
fence. In this study, the court took into consideration that there is a real action of
Israeli on the earth. That is, the application of the Fourth Geneva Convention on
the occupied territories which is ordered by the occupation authorities in 1967
under number 3. This practice is sufficient without considering Israel a part of it
or not.*

Not just every action is sufficient to create a human custom. In fact, these
actions must have specific conditions and controls which may add or remove the
acceptance of practicing a specific rule. The actions must be truly systematic and
representative so as to devote a human customary rule. The regularity, here,
means that these actions have to have frequent verbal and physical evidence from
international law. Also, in order to be representative, the actions might be done
by a state that might be affected personally in case of emerging a new customary
rule. In this case the state will accept the emergence of customary rule which is
purely humanitarian .In reality, like any country that frequently used to give help,
the countries that their inhabitants need humanitarian help are particularly
affected by themselves in agreeing with the new customary rule.*

In the field of humanitarian action, the behavior the target states as well as
the non target ones weakens or reinforces humanity norms. Here, humanitarian
agencies have the responsibility of defending the humanity norms through their
actions and condemning any failure to respect them. *?

As far as the second condition is concerned, it is represented in the legal
belief which is the moral element that indicates the confirming of feeling or belief
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from the international law persons when they confirm any behavior that has an
obligatory loyal value®®. Although, sometimes, there might be a period of time
before forming any humanity conventional law, there is no particular time for
forming this behavior. In other words, in order to confirm this behavior, there
must be a lot of regular and representative practice.

Today, we notice that the four Geneva Conventions of 1949, as well as
most provisions of the two Additional Protocols of 1977 have acquired the status
of customary international law. This means that even countries that did not ratify
the conventions must follow their rules. **

Section II: The contribution of the custom to unify the rules of
protecting despite the dispute kind.

We will deal with the following:

A-Confirming the international practice for custom effectiveness in
unifying the protection rules:

Non-international conflicts are subject of smaller number of the rules that
control the international conflicts. This situation negates the humanity purpose of
the war law in most cases that occur nowadays. In many cases, violence is
increasing in internal wars more than in wars between states. Thus, recognizing
any custom rule paves the way for applying it on any kind of conflict despite the
fact of any artificial criteria between conflicts. *°

Therefore, recognizing the custom nature of the humanity law provisions
allows applying these laws in all international and non-international armed
conflicts as well as the conflicts of non-state ones. In this context, in Nicaragua
issue, the Court of Justice stated that: «There is no doubt that these rules that is,
the third common article, are the minimum standards in case there is an armed
conflict. And there are more detailed rules which must be applied in international
conflicts. These rules are mentioned in 1949 under the name of the primary
considerations of humanity”.*®

Also, recognizing the custom nature of the first Additional Protocol of
1977 indicates that these rules are purposefully designed to control the
international conflicts applied on internal ones®’.

The court touched on the convergence of international and internal
conflicts in the "Case of Applying the Convention to Prevent and Punish the
Genocide crime» (Bosnia and Herzegovina vs. Yugoslavia). It stated that
preventing punishing the genocide crime, which is a customary rule, has nothing
to do with the type of conflict whether it is international or non-international one.
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According to the court, in Article 01, from the Genocide Convention and its
punishment in 1948, and when explaining the International Court of Justice: “The
court sees nothing in this rule (Article 1 of the Genocide Convention) that would
make applying the agreement conditioned with doing those actions in a specific
type of conflict, whether international or internal” .The reasons given by the court
as justification for this result are that the states considered the action of genocide
as a crime separated from the circumstances of committing it; it said: “in that
article, the opposing states have expressed their willingness to consider genocide
as a crime under the international law .And they must work to prevent this crime
and punish those who commit it without taking into considerations peace and war
that might take place in these states™® .

We can notice that the third common article and some other customary
rules can be are applied at all times. And the rules provided are not more than to
be minimum standards that have no government or opposing group that might be
respected regardless of the conflict type™. The third common article said : “In
case , there is an international armed conflict in the territory of one of the High
Contracting Parts, each part of the conflict is obliged to apply the following
provisions as a minimum application :

1- Persons who do not participate directly in hostilities including members
of the armed forces who have laid down their arms, and persons who are unable
to fight due to illness, injuries or detention, or for any other cause have to be
treated humanely in all circumstances, without any harmful discrimination that is
based on race, color, religion, belief, gender, birth, wealth, or any other similar
standard.

-For this purpose the following actions are prohibited, in relation to the
above-mentioned persons, and they are prohibited at all times and places:

a. Assaulting life and physical integrity, especially killing in all its,
mutilation, cruel treatment, and torture.

b. Taking hostages.

c. Assaulting personal dignity, especially humiliating and degrading
treatments.

d. Sentencing and implementing penalties without prior trial in front of a
legally constituted court that ensures all the necessary judicial guarantees in as
the civilized people think.

2- Collecting the injured and sick persons and taking care of them.

- An impartial humanitarian body can offer its service for the parts of
conflict such as the International Committee of the Red Cross.
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The parts of the conflict must implement all or some other provisions of
this agreement through particular agreements.

There is nothing affecting the legal situation of the conflict parts when
applying the advanced provisions.

B-The custom confirming that it goes beyond the idea of the minimum
level of protection in non-international conflicts:

One of the most important efforts of jurisprudence that dealt with the
importance of applying custom in non-international conflicts was in the case of
1986 in Nicaragua. This latter was a non-international conflict under the
jurisdiction of Common Article 3. This is due to the fact that it exists between the
Nicaragua government and the rebel forces backed by the United States.
Nicaragua complained about many violations took place in its territory with the
instigation and assistance of the United States.?

While dealing with these actions and behaviors and based on the third
common article, the court announced: “following the basic general principles of
the international humanitarian law, the U.S.A’s actions and the Geneva
Conventions can be considered as only an expression of their development
because the third Article of the four Geneva Conventions of 1949 contains some
rules which should be applied in non-international armed conflicts. And
undoubtedly, the application of these rules on the non-international conflicts is a
minimum apart of applying other legal rules”. Digressively, the court notes the
importance of the third common article and the basic standards it contained for
the human treatment such as , “human dignity respect and the importance of
treating all non-combatants individuals humanely, starting with prohibiting the
attacks on their lives and ending with respecting honor , beliefs passed as well as
preventing torture”. !

Accordingly, the third common article is an article that includes basic rules
as well as the minimum levels for protecting victims. Thus, the Court of Justice
describes this article as "one of the basic general principles of humanitarian law”.
The court also recognizes a higher position for this article compared to the
position given to it by traditional rules. This is clear in the court’s decision for
applying this article without taking into consideration the conflict type whether it
is international or non-international. The combatants should apply this article in
all circumstances. 2

These guarantees are genuinely linked to the non-derivable guarantees in
the international human rights law (the right of life, the right of no torture,
punishment, inhuman treatments, and the right of not be enslaved).
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Also, these guarantees, which are included in the third common article, are
direct consecration to Martins’ condition which is based on "principles of
humanity” and the considerations of the public conscience. All these are
customary rules which are applied regardless of the conflict type®®, and which
were previously included in The Hague rules of 1907 under the name the
Martins’ condition.?* This is, also, what Professor Robert Kulb said: "The third
common article, like the case with the Martins condition, does not include
specific criteria for protecting victims, but rather it leaves those standards applied
on the combatant and non-combatant persons to the humanitarian principles and
the public conscience. Thus, this article, with its formulation that applied in all
circumstances, is considered as the most important gain for humanitarian law
since the Geneva Conventions of 1949. % If we consider the purpose of using this
concept, the “human considerations” will seem as doctrinal basic and general
guarantees for humanity which are applied in all circumstances, in peacetime as
well as in wartime, without considering the conflict type. Thus, they will be
suitable for conflicts that have non-state parts, especially in international or
terrorist conflicts.”®

Regarding the non-international armed conflicts, the First Instance of the
International Criminal Tribunal for Rwanda in the Akayesu case (September 2,
1998) sees that the rules in Common Article 3 have acquired the customary law
character because most states, by virtue of their domestic criminal laws, have
criminalized acts committed during an internal armed conflict. The Appeals
Chamber of the International Criminal Tribunal for the former Yugoslavia (Tadic
case, 2 October 1995) saw that Additional Protocol 1l was not universally
recognized as part of the customary law. However, some provisions of this
protocol are part from the accepted customary law. This includes, particularly,
prohibiting violence against persons who are not actively participating in
hostilities, in imprisoning persons, in degrading treatment and in imposing
punishments without any obligatory judicial procedures. *’

Practice shows that parts of conflict are reluctant in using weapons in non-
international armed conflicts which are prohibited in international armed
conflicts. In the Tadic case, in 1995, the International Criminal Tribunal for the
Former Yugoslavia mentioned that the primary considerations of humanity and
common sense does not allow , in fact, the states to use the prohibited weapons in
armed conflicts in order to eliminate disobedience of citizens and their national
territories. This means that action is inhumane. Therefore, since it is prohibited in
international wars it will be inhumane and will be prohibited in civil conflicts.?®
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Section III: The contribution of human norms to restrict the use
of all weapons types

Customary humanitarian law contains a set of general principles that
prohibit the use of some types of weapons that cause excessive injury, or undue
pain, or indiscriminate weapons, which are customary principles in any armed
conflict .* And they are also applied on traditional and modern types of weapons.
Therefore, even the weapons that are not prohibited directly can be under the
same principles. The Martins condition, which we have already said is a
customary rule, is always present in the minds of international jurisprudence and
justice to confront the new types of weapons. ** Therefore, the International Court
of Justice considered it "a proven method to counteract the rapid development of
military technology."*!

In international humanitarian law, it is important to stress that cases that
are not included in the conventions remain the persons who are protected under
the international customary law. This principle is found in all four conventions
and their first additional protocol. And in the “Martins Clause” which states that
the cases that are included in the Geneva Conventions or Additional Protocol I, or
other international agreements, civilians and combatants remain covered by
authority protection of international law principles which derived from the
established norms, the humanitarian principles, and from the public
conscience.”*

Although the experts disagree with the premise of encouraging research in
the general principles of humanitarian law and being afraid of reducing the four
Geneva Conventions to only basic rules and guarantees, the definition of their
content will be left to the conflict parts. But they can be considered as tools that
work to develop the basic general principles. As far as those agreements are
concerned, being in full detail, they remain as an addition to these principles.*®

Accordingly, the use of the means and methods of combating is
unanimously because they cause unnecessary injuries or pain due to its character
within the customary rules. And there is no contradictory formal practice has
been found. And no country has indicated that it can use the means or methods of
combating that would cause unjustified pain in any type of armed conflict. These
means of combating are prohibited due to the effects of the weapons on
combatants. On the other hand, the states generally agree that suffering without
any military purpose is a violation of this rule. *

In 2005, the ICRC published a detailed study of the rules of the customary
international humanitarian law. This study shows a comprehensive list of 161
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rules of customary humanitarian law. This work was carried out through an
extensive review process on the practice of the states in this area. It allowed the
accepted norms to be noted for the states in both international and non-
international armed conflicts. This action creates greater legal security regarding
the application of the humanitarian law in a specific context because the power
and value of the 161 rules are above the process of signature or ratification by
states. This allows restricting the use of some weapons which has not yet been
restricted in writing because of their novelty.®

There are many valid customary principles for confronting new weapons,
including the principle of distinction between civilians and military and civilian
and military objects and it is the basis of the entire law of armed conflict. This is
due to its function in protecting the civilian population and civilian casualties
from attacks in the times of armed conflict. Therefore, it should never use
weapons that are unable to distinguish between them. Also, the precautionary
principle during the attack, it is intended to take all necessary measures and
provide continuous care in the administration of military operations to avoid
civilian casualties and to take all practical precautions to avoid accidental
damage. Likewise, the principle of proportionality means the balance and
approximate compatibility between losses in civilian casualties and the advantage
of the military attack. Attacking is prohibited in case the expected collateral
damage is excessive compared to the value of the military objective

Conclusion:

Through our study of the custom's contribution to confront the new
challenges of the international humanitarian law, the following conclusions can
be reached:

- The humanitarian law is primarily composed of customary rules and
written law as a confirmation for codified customary rules.

- The major human charters are advertising, and not constructed ones.

- States and other entities are bound by those rules on the basis of
customary law, regardless of whether they are a part of it or not.

- The customary rules are applied during international as well as non-
international armed conflicts because the human values are the same.

Accordingly, the following recommendations can be given:

-Activating the implementation of international agreements to protect
international and non-international armed conflicts.

-Activating the national monitoring means to protect armed conflicts.
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-Emphasizing on the fact that weapons that are use has not yet been written
due to their novelty has to be controlled by the international custom.

-Informing the countries and other entities that custom is a way to bind all
countries regardless of their accession or not, and regardless of the type of the
conflict or the type of weapons.
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