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Abstract:  

The universal criminal jurisdiction principle plays an important role in ending 

impunity for dangerous international crimes, This principle is characterized by the 

consideration of a specific type of crimes; mainly they are war crimes, crimes against 

humanity, genocide, torture and crimes of international terrorism, and the crime of 

international piracy. The universality principle gives national criminal courts the right to 

consider these crimes without the necessity of a relationship between the State exercising 

this jurisdiction and the crime committed; however, its application faces several 

obstacles. Belgium and Spain are among the leading countries that have included the 

principle in their national laws. 
key words : 
Universal criminal Jurisdiction principle – National criminal Courts - Impunity – 

International Crimes – International Law - International Criminal Justice. 
 

 الملخص: 

الجىائي انعالدي دورا ٌاما في وضع حد لإفلاخ مزتكبي الجزائم اندونيح  يؤدي مثدأ الإختصاص

الخطيرج مه انعقاب، وٌى يختص تانىظز في وىعيح معيىح مه الجزائم؛ تتمثم أساسا في جزائم الحزب، 

الجزائم ضد الإوساويح، الإتادج الجماعيح، انتعذية وجزائم الإرٌاب اندولي، وجزيمح انقزصىح 

أ الإختصاص انعالدي يخىل المحاكم الجىائيح انىطىيح الحق تانىظز في ٌذي الجزائم دون اندونيح. ومثد

ضزورج وجىد علاقح تين اندونح انتي تمارس ٌذا الإختصاص والجزيمح الدزتكثح؛ إلا أن إعمانً 

تعتزضً عدج عزاقيم. وتعد كم مه تهجيكا وإسثاويا مه اندول انسثاقح انتي عمدخ إلى إدراج الدثدأ 

 مه قىاويىها انىطىيح.ض

 الكلمات المفتاحية: 

الجزائم  –الإفلاخ مه انعقاب  –المحاكم الجىائيح انىطىيح  –مثدأ الإختصاص الجىائي انعالدي 

 .انعدانح الجىائيح اندونيح –انقاوىن اندولي – اندونيح
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Introduction: 

During the last century millions of human beings perished as a result of 

genocide, crimes against humanity, war crimes, and other serious crimes under 

international law. Perpetrators deserving of prosecution have only rarely been 

held accountable. To stop this cycle of violence and to promote justice, impunity 

for the commission of serious crimes must yield to accountability
1
.  

In international law, a country‟s jurisdiction is based on congruent with the 

scope of its sovereign power. Thus states have jurisdiction over crimes committed 

within their territory “ territorial jurisdiction”, or by or against their nationals 

“nationality and passive personality jurisdiction”. Universal jurisdiction is an 

exception to these sovereignty based principles of international jurisdiction. 

Universal jurisdiction crimes can be prosecuted by any nation, even if the forum 

state has no connection with the offense . Since the end of cold war, several 

national courts and international tribunals have exercised the universal 

jurisdiction over human rights offenses as war crimes, genocide ,torture and 

others serious crimes. 

For hundreds of years before the emergence of new universal jurisdiction, 

piracy was the only universal crime in international law
2
. 

This Article argues that, under international law, states have the right to 

exercise universal jurisdiction over certain international crimes. Rather than 

disregarding in national justice, such prosecutions may achieve justice by 

imposing individual responsibility for serious international crimes. It is 

undeniable, however, that difficulties may accompany the exercise of universal 

jurisdiction. Although there may be few legal restrictions on its use
3
.  

The interest by the universal jurisdiction has increased due to the 

intertwined of the international relation and the ease transporting and moove of 

people and money. This article has a great importance concerning the 

international crimes, in view of several international agreements that oblige the 

state parties to prosecute the perpetrators of serious international crimes and take 

the measures to establish their jurisdiction over those crimes. 

Given the importance of the topic, it raises a set of questions summarized 

in: what is the concept of universal jurisdiction? What are the foundations on 

which it is based? What is its scope? What is its role in facing the most serious 

international crimes? And finally what are the main difficulties facing its 

application? 
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To study the research subject, we adopted the analytical legal approach, 

and this through the analysis of certain legal articles, in particular those contained 

in the Geneva Conventions and the Additional Protocol, national laws of certain 

countries, and the statute of the international Criminal Court. 

This article will discuss the universal jurisdiction under international 

criminal law in the first part, explaining the concept and the scope of its 

application. While the second section is to study the practical cases of the 

universal jurisdiction by states and the obstacles to its application. 

 

Section I: Clarifying Universal Jurisdiction 

 The universal criminal jurisdiction principle plays an important role in 

giving international criminal law a new grant to end impunity, for perpetrators of 

international crimes, by including it in its national law, hence we have to deal 

with the main reasons and philosophique bases which gives justifications for 

adopting the principle by states although it affects its sovereignty; and this by 

studied the foundations of the universal jurisdiction after dealing whith its general 

meaning in the first part, then in the second one we deal whith the scope of 

universal jurisdiction by restricted it in the crimes subject to universal 

jurisdiction. 

A) The Concept of the Universal Jurisdiction Principle: 

Even though the general meaning of the universal jurisdiction principle is 

known, a definition of it provides a better understanding of its complexity and 

limits. 

1-Basic meaning and definitions: 

The principle of universal jurisdiction is classically defined as „a legal 

principle allowing or requiring a state to bring criminal proceedings in respect of 

certain crimes irrespective of the location of the crime and the nationality of the 

perpetrator or the victim‟
4
. This principle is said to derogate from the ordinary 

rules of criminal jurisdiction requiring a territorial or personal link with the crime, 

the perpetrator or the victim
5
. 

But the rationale behind it is broader: „it is based on the notion that certain 

crimes are so harmful to international interests that states are entitled and even 

obliged to bring proceedings against the perpetrator, regardless of the location of 

the crime and the nationality of the perpetrator or the victim‟
6
.Universal 

jurisdiction allows for the trial of international crimes committed by anybody, 

anywhere in the world
7
. This derogation is traditionally justified by two main 
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ideas. First, there are some crimes that are so grave that they harm the entire 

international community. Secondly, no safe havens must be available for those 

who committed them. Even though these justifications may appear realistic, they 

clearly explain why the international community, through all its components 

states must intervene by prosecuting and punishing the perpetrators of such 

crimes. Universal jurisdiction is a matter of concern for everybody
8
. 

Historically, universal jurisdiction can be traced back to the writings of 

early scholars, such as Grotius, and to the prosecution and punishment of the 

crime of piracy. However, after the Second World War the idea gained ground 

through the establishment of the International Military Tribunals and the adoption 

of new conventions containing explicit or implicit clauses on universal 

jurisdiction. The Geneva Conventions of 1949 are paramount in this regard, 

providing in unmistakable terms for universal jurisdiction over grave breaches of 

those Conventions. International crimes were no longer to remain unpunished. 

The idea that in certain circumstances sovereignty could be limited for such 

heinous crimes was accepted as a general principle.  

There is no authoritative definition of “universal jurisdiction” or “the 

universality principle”. The concept has been formulated in many ways and with 

different emphases. However, a “practicable”
9
 definition describes universal 

jurisdiction as: 

“the ability of the prosecutor or investigating judge of any state to 

investigate or prosecute persons for crimes committed outside the state‟s territory 

which are not linked to that state by the nationality of the suspect or of the victim 

or by harm to the state‟s own national interests”
10

. 

Put another way, universal jurisdiction or the universality principle refers 

to the ability of the prosecuting State to assert jurisdiction over a crime with 

which it does not have any of the traditional jurisdictional links, but solely 

because of the nature of the crime. It could be said that the international crimes 

that are subject to universal jurisdictionare crimes which have been universally 

condemned by states or offend against the international community as a whole by 

infringing universal values
11

. 

The Princeton Principles on Universal Jurisdiction define universal 

jurisdiction as “criminal jurisdiction based solely on the nature of the crime, 

without regard to where the crime was committed, the nationality of the alleged 

or the convicted perpetrator, the nationality of the victim, or any other connection 

to the state exercising such jurisdiction
12

. 
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The term “universal jurisdiction” is commonly used to describe the 

application of the universality principle by both an international tribunal and 

States. The jurisdiction of an international tribunal is not necessarily constrained 

by where the crime was committed, or the nationality of the accused or the 

victim,
 
and may be said to be based on the universality principle

13
.  

2- The foundations of the universal jurisdiction principle: 

 To varying degrees, the traditional bases for a State to claim some 

connection to a crime and thus the right to assert jurisdiction over it are: 

territoriality; it means where the crime occurs, nationality of the suspect, 

nationality of the victim, and harm to a direct interest of the prosecuting State. 

Universal jurisdiction, or the universality principle, refers to the ability of the 

prosecutor or investigating judge of any State to investigate or prosecute persons 

for crimes committed outside the State‟s territory which are not linked to that 

State by the nationality of the suspect or of the victim or by harm to the State‟s 

own national interests. Accordingly, it is a somewhat exceptional basis of 

jurisdiction
14

. 

The universality principle is one of a basis for extraterritorial jurisdiction, 

according to which a state has jurisdiction based on the nature of the crime, even 

though the crime was committed outside of the state‟s territory by and against non 

nationals, and the state‟s vital interests are not endangered. As such, the 

universality principle vests states with prescriptive jurisdiction when the 

traditional bases of jurisdiction are absent. There may be a tendency to conflate 

enforcement and prescriptive jurisdiction, but this distinction should be 

maintained. Universal jurisdiction may be considered “shorthand” for “universal 

prescriptive jurisdiction.” For all jurisdictional bases, whether a state should 

extend its criminal law over certain activity will depend on a number of factors. 

The principles regarding jurisdiction “were established to foster cooperative 

relations by avoiding and resolving conflicting assertions of domestic penal 

authority.”
15

 

 The concept of a crime against all humankind provides the foundation for 

modern universal jurisdiction: if a crime transcends the interest of a single state, 

this supports vesting jurisdiction over the crime to all states
16

. 

National courts administer systems of criminal law designed to provide 

justice for victims and due process for accused persons. A nation‟s courts exercise 

jurisdiction over crimes committed in its territory and proceed against those 

crimes committed abroad by its nationals, or against its nationals, or against its 
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national interests. When these and other connections are absent, national courts 

may nevertheless exercise jurisdiction under international law over crimes of 

such exceptional gravity that they affect the fundamental interests of the 

international community as a whole. This is universal jurisdiction: it is 

jurisdiction based solely on the nature of the crime
17

. National courts can exercise 

universal jurisdiction to prosecute and punish, and thereby deter, heinous acts 

recognized as serious crimes under international law. When national courts 

exercise universal jurisdiction appropriately, in accordance with internationally 

recognized standards of due process, they act to vindicate not merely their own 

interests and values but the basic interests and values common to the international 

community
18

. 

The adoption of universal jurisdiction by states is considered to be a 

procuration that they have given them selves to the international community as a 

whole to end violations of international hamanitarian law, this procuracy is based 

on philosophical foundations that find its bases in the idea of the interest of the 

state in finding the mechanisms to prosecute criminals of serious international 

crimes to achieve the international criminal justice. Hence the most important 

justifications for adopting the universal jurisdiction principle are human solidarity 

and common interests between countries, and the social danger resulting from the 

presence of a criminal without punishment on the territoty of the country to which 

he fled
19

. 

B) The Scope of Universal Jurisdiction: 

 The scope of the universal jurisdiction principle can be studied from 

several aspects, however, we will focus in this regard on crimes subject to 

universal jurisdiction, including most international laws that provide for this 

crimes through international agreements. 

1- Crimes Subject to Universal Jurisdiction: 

 Although universal jurisdiction is widely accepted in principle, there 

remains a measure of debate regarding the crimes to which it applies. The crimes 

subject to universal jurisdiction are found under customary international law. As 

such, they exist internationally regardless of whether a specific state has ratified a 

treaty to this effect or incorporated the crime into its domestic law. As customary 

law, the crimes may also evolve with state practice. 

 A state has jurisdiction to define and prescribe punishment for certain 

offenses recognized by the community of nations as of universal concern, such as 

piracy, slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and 
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perhaps certain acts of terrorism, even where none of the traditional bases of 

jurisdiction
20

. 

 Legal theorists generally agree that the crimes subject to universal 

jurisdiction include piracy, slavery, war crimes, genocide, crimes against 

humanity, apartheid, and torture. Some theorists suggest that other crimes, most 

notably terrorism related offences, are subject to universal jurisdiction.  

 States are not unanimous regarding the crimes to which universal 

jurisdiction does apply, as diverse views were expressed in recent submissions to 

the United Nations. China, for example, submitted that universal jurisdiction only 

exists for piracy, while other contries respectively claimed jurisdiction over 

ecocide and sabotage of international means of communication
21

 on the basis of 

the universality principle. Due to limited scope, this Article cannot examine this 

issue in detail and will therefore assume that the universality principle provides 

states with jurisdiction over crimes including piracy, genocide, slavery, crimes 

against humanity, war crimes, and torture. 

 The choice of which crimes to include as “serious crimes under 

international law” was discussed at length in Princeton
22

. The ordering of the list 

of “serious crimes” was settled by historical progression rather than an attempt to 

rank crimes based upon their gravity
23

. 

-“Piracy” is a crime that paradigmatically is subject to prosecution by any 

nation based on principles of universality, and it is crucial to the origins of 

universal jurisdiction, so it comes first
24

. 

-“Slavery” was included in part because its historical ties to piracy reach 

back to the Declaration of the Congress of Vienna in 1815. There are but a few 

conventional provisions, however, authorizing the exercise of universal 

jurisdiction for slavery and slave related practices
25

. The phrase “slavery and 

slave-related practices” was considered but rejected by the Princeton Assembly as 

being too technical in nature. However, it was agreed that the term “slavery” was 

intended to include those practices prohibited in the Supplementary Convention 

on the Abolition of Slavery, the Slave Trade, and Institutions and Practices 

Similar to Slavery
26

. 

-“War crimes” were initially restricted to “serious war crimes,” namely, 

“grave breaches” of the 1949 Geneva Conventions and Protocol I, in order to 

avoid the potential for numerous prosecutions based upon less serious 

violations
27

. it would be inappropriate to invoke universal jurisdiction for the 
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prosecution of minor transgressions of the 1949 Geneva Conventions and 

Protocol I. 

-“Crimes against peace” were also discussed at length. While many argue 

that aggression constitutes the most serious international crime, others contend 

that defining the crime of “aggression” is in practice extremely difficult and 

divisive. In the end, “crimes against peace” were included
28

. 

-“Crimes against humanity” were included without objection, and these 

crimes have now been authoritatively defined by Article 7 of the Rome Statute of 

the International Criminal Court
29

. There is not presently any conventional law 

that provides for the exercise of universal jurisdiction over crimes against 

humanity
30

. 

-“Genocide” article 6 of the Genocide Convention provides that a person 

accused of genocide shall be tried in a court of “the State in the territory of which 

the act was committed.”
31

 However, Article 6 does not preclude the use of 

universal jurisdiction by an international penal tribunal, in the event that such a 

tribunal is established. 

-“Torture” was included without objection though some noted that there 

are some disagreements as to what constitutes torture. “Torture” is intended to 

include the “other cruel, inhuman, or degrading treatment or punishment” as 

defined in the Convention Against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment. Moreover, the Torture Convention 

implicitly provides for the exercise of universal jurisdiction over prohibited 

conduct. 

 It should be carefully noted that the list of serious crimes is explicitly 

illustrative, not exhaustive. Principle 2(1) leaves open the possibility that, in the 

future, other crimes may be deemed of such a heinous nature as to warrant the 

application of universal jurisdiction
32

. 

 

Section II: The study of practical cases 

of the universal jurisdiction 

we will examine how some countries have attempted to prosecute alleged 

perpetrators of serious international crimes in their national jurisdictions. We will 

focus on Belgium, and Spain. It will be seen how in these countries the judicial 

proceedings have been obstructed due to political interference rather than judicial 

problems. 
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A) The implementation of universal jurisdiction by states: 

 The following section considers the circumstances and the ways in which 

various jurisdictions have sought to enable the exercise of universal jurisdiction. 

The jurisdictions examined below are a sample, rather than an exhaustive list, of 

laws addressing the issue of universal jurisdiction from around the world. 

1-Belgium: 

Belgium was one of the first States to enact municipal legislation that 

permitted the exercise of universal jurisdiction. In June 1993, it enacted the “Act 

Concerning Punishment for Grave Breaches of International Humanitarian Law”, 

which was designed to implement Belgium‟s obligations under the Geneva 

Conventions. In 1999, this Act was amended to encompass the crime of genocide 

and crimes against humanity. These amendments were designed to implement 

Belgium‟s obligations under the Genocide Convention and the ICC Statute
33

. 

The Act granted Belgian courts very broad powers with respect to their 

ability to exercise universal jurisdiction. Jurisdiction was extended to all offences 

identified in the Act, regardless of where they were committed, who committed 

them or who the victims were. Belgium also established a special investigation 

unit to deal exclusively with international crimes. Furthermore, the Belgian Code 

of Criminal Procedure, which allowed prosecutions to be initiated on request 

from alleged victims (a process known as parties civiles), led to a situation where 

almost any action could be brought so long as one of the relevant offences was 

alleged
34

.
 

It resulted in a conviction and led lot of cases being brought on the basis of 

universal jurisdiction. However, Belgium became the subject of political pressure 

following a number of high profile investigations and prosecutions. This scrutiny 

intensified following a 2003 decision of Belgium‟s Supreme Court, in which the 

Supreme Court held that prosecutions were valid even when the accused was not 

in Belgium
35

.  

On the 13th of June 2003 the Belgian Ministry of Justice announced that it 

had started the procedure to transfer an israel case “the Sabra and Shatila case” to 

Israel. This came as the result of and reaction to persistent pressure exerted by the 

Israeli government. The US government also forced the Belgian government to 

curtail Belgium‟s progressive universal jurisdiction legislation, which had 

undergone careful reconfiguration in Belgium‟s parliament. The US feared that 

this law might also lead to the prosecution of USA military or governmental 

officials, or their possible arrest in Belgium. Donald Rumsfeld kept pressure on 
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Belgium by threatening to withhold funding for NATO operations and building 

projects, and even warned that the US would move NATO out of Belgium 

altogether unless the law was watered down
36

. 

Legislation introduced in 2003 placed a number of restrictions on 

Belgium‟s universal jurisdiction laws. Under these laws, Belgium is restricted to 

exercising jurisdiction over international crimes based on the active and passive 

personality principles. 

Investigations must also now proceed on the basis of a writ from the 

Federal Prosecutor. Where the accused is not present in Belgium, the prosecutor 

has discretion to dismiss the case if it is not in the interests of justice to pursue it. 

The Belgian experience is significant in light of the way that the legal and 

political ramifications of exercising universal jurisdiction led Belgium‟s 

legislature to reduce the scope of its laws concerning universal jurisdiction. It has 

also influenced the ways in which other European jurisdictions have approached 

the issue. 

This Israeli and USA intervention was an unprecedented act of interference 

in a sovereign state‟s judicial and political processes which weakened a number 

of legally sound attempts at attaining international justice in Belgian courts, 

including cases against the Chadean dictator Hissene Habre. 

2-Spain: 

Together with Belgium, Spain has one of the broadest universal jurisdiction 

regimes in Europe. Under Article 23.4 of the Organic Law for the Judiciary, 

universal jurisdiction can be utilised to prosecute genocide, terrorism and any 

other offence that Spain becomes obligated to prosecute owing to the operation of 

any international treaties that it has ratified (which automatically become part of 

the law in Spain). In addition to this, Spain‟s Criminal Code enables its courts to 

exercise universal jurisdiction with respect to crimes against humanity. Spain‟s 

courts are granted jurisdiction over these crimes regardless of whether the crime 

has any connection with Spain. However, when an accused is not present in 

Spain, a trial can only commence following a successful extradition or when the 

accused comes to Spain voluntarily; an accused cannot be tried in absentia. Also, 

an accused cannot be tried if they are an incumbent state official
37

. 

Many examples of the use of universal jurisdiction come from Spain. 

These include the “Pinochet case” and the conviction of former Argentinean 

marine officer “Adolfo Scilingo” for crimes against humanity and torture. 
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In 2004, Spain‟s Supreme Court attempted to reduce the scope of Spain‟s 

universal jurisdiction laws by requiring that any prosecution authorised by these 

laws have a link to Spain‟s national interests. This judgment was overruled by the 

Spain‟s Constitutional Tribunal the following year. The decision had the 

immediate practical consequence of encouraging alleged victims to bring 

complaints against the former Chinese President Jiang Zemin and other officials 

for genocide in Tibet. In a separate case, several exiled Chinese citizens filed a 

complaint alleging that certain individuals had committed genocide and torture 

against Falun Gong members. There are also many other examples in which 

Spain has tried to assert its universal jurisdiction and it appears that, generally, 

Spain is less concerned about the political ramifications of this than some other 

States
38

. 

B) Obstacles to the effective application of the universal jurisdiction: 

The implementation of the principle of universal jurisdiction remained 

difficult, as it is an issue not only of international but also of national law. States 

are entitled to grant their own courts universal jurisdiction over certain crimes as 

a result of a national decision, and not only of a rule or principle of international 

law. Consequently, the universal jurisdiction principle is not uniformly applied 

everywhere. While a hard core does exist, the precise scope of universal 

jurisdiction varies from one country to another, and the notion defies 

homogeneous presentation. universal jurisdiction is thus not a unique concept but 

could be represented as having multiple international and national law aspects 

that can create either an obligation or an ability to prosecute. It is therefore 

difficult to gain a clear picture of the overall situation. 

1-The double standards of universal jurisdiction: 

 The realities of geopolitics are built around double standards when it 

comes to war crimes. Many critics argue that universal jurisdiction is but a sign of 

Western judicial imperialism since most of the successful cases have been against 

war criminals from Africa or other developing countries. Universal jurisdiction is 

a very powerful tool to bring justice to victims, however it seems to be much 

harder to bring justice when the alleged war criminal originates from a Western or 

allied country (be it US, Israel or China)
 39

. 

2-The politicization of the judicial process: 

 Politics plays a pivotal role in the universal jurisdiction process which 

normally halts the judicial investigations or makes the parliament of that country 

change their universal jurisdiction laws. 
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 Further to the amendment of the universal jurisdiction law, it is clear that 

the application of the principle of universal jurisdiction to seek accountability for 

war crimes committed is more complicated and challenging than it appears
40

. 

Conclusion: 

 Through universal jurisdiction, safe havens may be denied for perpetrators 

of serious international crimes because they cannot evade justice by crossing an 

international border. In addition to ending impunity and denying safe havens, 

advocates highlight that universal jurisdiction can provide a competent forum 

when one would otherwise be lacking, increase the possibility of domestic 

prosecutions, and achieve justice when the international community is unwilling 

to act. 

 States should adopt a balanced approach that makes universal jurisdiction 

a useful tool for ending impunity while minimizing the risks associated with its 

exercise. Ultimately, an international agreement may be required to resolve the 

outstanding disagreement among states surrounding the doctrine; until then, states 

should implement universal jurisdiction legislation and exercise it with care. 

 Universal jurisdiction may also enhance the ability of victims to seek 

justice, as their complaints to outside states may provide the basis for 

prosecutions. In instances where the territorial state may be unwilling or unable to 

prosecute the alleged perpetrator, universal jurisdiction may be the only recourse 

available for victims to seek prosecution.  

 Justice and dignity for the victims are the underlying objectives of each 

word of this contribution, and should not be bypassed by the idea that universal 

jurisdiction is a mere dream for academics or idealists. Only concerted efforts 

will lead to a change of attitude 

The results: 

- Universal Jurisdiction is a principle in international law whereby states 

claim criminal jurisdiction over persons whose alleged crimes were committed 

outside the boundaries of the prosecuting state, regardless of nationality, country 

of residence, or any other relation with the prosecuting country. 

- Universal jurisdiction is a very powerful tool in the context of the 

Israel/Palestine conflict, Since 2001 some European countries have tried to 

prosecute alleged Israeli war criminals under the principle of universal 

jurisdiction. Belgium, and Spain, are some of these countries. 

- We have seen how the process of prosecuting alleged Israeli war 

criminals in European countries has been politicized due to pressure exerted by 
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Israel and the USA on the prosecuting countries, to the extent that in Belgium the 

law has been narrowed down. Similar amendments may follow in Spain. 

Recommendations 

- Political pressure cannot be allowed to interfere in the work of an 

independent judiciary. The separation of powers is essential in order to ensure 

that political concerns and self interests are not placed above individual legitimate 

rights. 

- Universal jurisdiction is of concern to all international citizens. If there is 

no accountability, the rule of law cannot be upheld and impunity will remain. 

Universal jurisdiction provides the only mechanism whereby international law 

can extend to all individuals. The fight for justice must continue on behalf of 

those to whom justice has been denied. 
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